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INTRODUCTION 


O N February 9, 1934, the Postmaster General issued an order which 
cancelled all domestic air mail contracts. The history set forth 
below relates to the air mail contracts of the following companies: 


Boeing Air Transport, Inc. (BAT), operating Route A.M. 18 
Chicago-San Francisco, Route A.M. 5 Salt Lake City-Pendleton- 
Spokane and Pendleton-Portland-Seattle, and a segment of Route 
A.M. 30 Omaha-Kansas City. 

Pacific Air Transport (PAT), operating Route A.M. 8 Seattle- 
San Diego. 

National Air Transport, Inc. (NAT), operating Route A.M. 17 
Chicago-New York, and Route A.M. 8 Chicago-Dallas and Fort 
Worth. 

Varney Air Lines, Inc. (Varney), operating Route A.M. 5 Salt 
Lake City-Pendleton-Spokane and Pendleton-Portland-Seattle, the 
route being transferred to BAT in 1933. 


They were pioneer air mail carriers and held air mail contracts 
awarded to them after competitive bidding. In 1930-31 the original 
contracts were exchanged in accordance with the McNary-Watres Air 
Mail Act? for air mail route certificates, which were contractual docu- 
ments due to expire April 5, 1936. After the air mail contract cancella- 
tions new air mail contracts were awarded after competitive bidding 
to a former United Air Lines, Inc. (UAL), which theretofore had 





* Edited and reprinted with permission from “Corporate and Legal History 
of United Air Lines and its Predecessors and Subsidiaries 1925-1945” (copyright, 
1953, by United Air Lines, Inc.). 

149 Stat. 259 (1930). 
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served as a management company for the above operating companies. 
The present United Air Lines, Inc., originally known as United Air 
Lines Transport Corporation, became the operator of the United sys- 
tem later in 1934 as the result of a merger and consolidation. 


CANCELLATION ORDER AND WITHHOLDING OF AIR MAIL PAy 


The air mail contracts (route certificates) held by Boeing Air 
Transport, National Air Transport and Pacific Air Transport (includ- 
ing Varney’s route certificate which had been transferred to Boeing 
under a subcontract) were cancelled by Postmaster General James A. 
Farley in an order issued on February 9, 1934, effective at midnight 
February 19, 1934. Purporting to annul all domestic air mail contracts, 
the order read as follows: 


“Pursuant to the authority vested in me by Section 3950, Revised 
Statutes of the United States, Act of June 8, 1872 (39 United States 
Code, Section 482), and by virtue of the general powers of the Post- 
master General, it is ordered that the following air mail contracts be, 
and they are hereby annulled effective midnight February 19, 1934***,” 


In connection therewith the Post Office Department withheld air mail 
payments due and unpaid for the months of January and February 
1934 and securities deposited to secure performance bonds. 

The order was issued during an investigation of air mail contracts 
by a Special Senate Committee under the chairmanship of Senator 
Hugo L. Black which held hearings from September 26, 1933, until 
May 25, 1934.1" Reasons for the order were stated by Postmaster Gen- 
eral Farley in a letter to Senator Black dated February 14, 1934. In 
general, it was indicated that the action was based upon a belief that 
the air mail contractors had obtained contracts and extensions of 
routes as the result of a combination to prevent the making of bids. 
This combination, it was claimed, was entered into by representatives 
of the contractors at a conference called by the previous Postmaster 
General in May 1930, and was in violation of Section 3950 of the 
Revised Statutes referred to in the order. This statute read as follows: 


“No contract for carrying the mail shall be made with any person 
who has entered, or proposed to enter, into any combination to prevent 
the making of any bid for carrying the mail, or who has made any agree- 
ment, or given or performed, or promised to give or perform, any con- 
sideration whatever to induce any other person not to bid for any such 
contract; and if any person so offending is a contractor for carrying the 
mail, his contract may be annulled; and for the first offense the person 
so offending shall be disqualified to contract for carrying the mail for 
five years, and for the second offense shall be forever disqualified.” 


As shown in the above statute, persons who violated it were, for 
the first offense, disqualified from contracting for carrying the mail for 





18 Investigation of Air and Ocean Mail Contracts, Hearings Before Special 
Committee on Investigation of Air Mail and Ocean Mail Contracts, U. S. Senate, 
73d Cong., 2d Sess., Pursuant to S. Res. 849 (72d Cong.) and S. Res. 143, Parts 
I-IX (1933-1984). 
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five years. In view of this prohibition, the Postmaster General took 
the position that no bids would be considered or received from any of 
the companies whose air mail contracts had been cancelled under the 
above order and so provided, in effect, in advertisements for new tem- 
porary air mail contracts, previously discussed, published on March 30, 
1934. In addition, the advertisements required that a bidder have no 
officer or director who had theretofore entered into or proposed to 
enter into any combination to prevent the making of any bid for 
carrying the mail. 

These disqualifications applied to the United operating companies 
whose contracts were cancelled and also to individuals who had repre- 
sented them at the May 1930 conference. Such representatives were 
named in the above mentioned letter of February 14, 1934, from Post- 
master General Farley to Senator Black. 

The representatives of the United companies to whom the dis- 
qualifications applied were Mr. Philip G. Johnson, Colonel Paul 
Henderson, Mr. George S. Wheat, Mr. R. W. Ireland, and Mr. J. P. 
Murray. At the time the above-mentioned advertisements were pub- 
lished, the first three were Directors of the former United Air Lines, 
Inc. (UAL) ; Mr. Johnson was its President; and Colonel Henderson 
was a Vice President. Mr. Johnson also was President of United Air- 
craft & Transport Corporation, and Colonel Henderson and Mr. Wheat 
were Vice Presidents thereof. Mr. Johnson had headed the United 
companies since the formation of Boeing Air Transport (BAT) ; and 
Colonel Henderson had been one of the organizers of National Air 
Transport (NAT). 

Because the original operating companies were disqualified from 
bidding for the new air mail contracts, UAL, which had been serving 
as a management company, submitted bids therefor. In order for it 
to qualify, however, it was necessary that Mr. Johnson, Colonel Hen- 
derson and Mr. Wheat resign their positions with it, thereby term- 
inating long associations with the United companies. Though not 
officers or directors, Mr. Ireland and Mr. Murray likewise were barred 
from holding such positions. 


PROTESTS AND SUITS TO ENJOIN ENFORCEMENT OF THE 
CANCELLATION ORDER 


The cancellation order was issued without prior notice or hearing 
by the Postmaster General. The first and only official information 
received by the United companies showing reasons for the order was 
contained in newspaper publications of the letter of February 14, 
1934, from Postmaster General Farley to Senator Black. On February 
16, 1934, the United companies sent a joint letter of denial and pro- 
test to the Postmaster General in which they requested that the order 
be suspended until an opportunity was afforded for a hearing. On 
February 19 they severally sent telegrams to the Postmaster General 
in which they stated their readiness and willingness to carry the mail 
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and requested Postmaster General to issue instructions to postmasters 
to deliver mail to them as theretofore. No reply was received and on 
March 7 they sent another joint letter again requesting an opportunity 
to present facts relative to their contracts. Thereafter, in a letter to 
the President of UAL, dated March 27, 1934, the Postmaster General 
advised that he would be receptive to a written brief regarding the 
matter. Such a brief, in printed form, was submitted under date of 
April 4, 1934, but nothing further was heard from the Post Office 
Department. Meanwhile air mail was carried by the Army Air Corps, 
and, on March 30, 1934, the Post Office Department published adver- 
tisements for bids pursuant to which temporary air mail contracts were 
awarded to UAL for substantially all of the air mail routes of the 
prior operating companies except NAT’s Chicago-Dallas route, BAT’s 
former Route A.M. 30 between Omaha and Kansas City and its Omaha- 
Watertown extension of Route A.M. 18. 

In a final effort to prevent the cancellation order from being car- 
ried out the United operating companies, on April 18, 1934, severally 
filed suits in equity in the Supreme Court of the District of Columbia 
against Mr. Farley, as an individual, to enjoin enforcement of the 
order and to compel him to revoke it. The defendant filed motions 
to dismiss which were sustained by the trial court on June 6, 1934. 
The decree was affirmed on February 4, 1935, by the Court of Appeals 
for the District of Columbia, and a petition to the Supreme Court of 
the United States for a writ of certiorari was denied.? 

The United companies contended in the injunction suits that the 
annulment of their contracts without notice and hearing violated the 
Fifth Amendment. The defendant maintained that a valid order could 
be entered under Section 3950 of the Revised Statutes without notice 
and hearing. The Court of Appeals said:® 


“Section 3950, supra, does not expressly provide for notice and hearing 
as a condition precedent to the annulment of a mail contract; but we 
are of the opinion that a provision for notice and hearing may, by im- 
plication, be read into the statute, for otherwise it would be clearly 
unconstitutional. Southern Ry. Co. v. Virginia, 290 U.S. 190.” 


The court decided that the plaintiffs’ contracts were property pro- 
tected by the Fifth Amendment, but held that, though Mr. Farley was 
the nominal defendant, the suits were actually against the government 
and could not be maintained without its consent. In connection 
therewith the court quoted the provision of the Air Mail Act of 1934, 
giving the holders of cancelled air mail contracts the right to sue the 
government in the United States Court of Claims. Further, the court 
said:* 


“Technically speaking, there was not an outright breach by direct 
cancellation of a contract in the present case, but an attempt on the 





2 Boeing Air Transport, Inc. v. Farley, 75 en Said 765 (19385); cert. den., 
Pacific Air Transport v. Farley, 294 U. S. 728 (19: 
vgs — Transport, Inc. v. Farley, 75 Far (2d) 765, 767 (1935). 
id. a 
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part of the Postmaster General to annul the contracts through stat- 
utory authority. Assuming the order to be void, there could be no 
annulment as provided by statute without notice and opportunity 
to be heard. The effect of the order, therefore, is to breach the con- 
tract, and, if the breach of the contract operated to deprive plain- 
tiffs of their property rights, they have an adequate and complete 
remedy at law. What has occurred in these cases amounts to a 
breach of the contracts by the Postmaster General. Whether prop- 
erly or improperly breached cannot be determined in this action, 
but remains to be established in the appropriate action at law.” 


INSTITUTION OF SuITs IN UNITED STATES COURT OF CLAIMS 


Later in 1935 steps were taken to prosecute claims in the United 
States Court of Claims for amounts of the withheld air mail pay earned 
in January and February 1934 and damages resulting from the contract 
cancellations. Five petitions were filed on June 4, 1935, the jurisdic- 
tion of the court being invoked under Section 145 of the Judicial Code 
of the United States® and also under Section 8 of the Air Mail Act of 
1934® especially authorizing such suits against the United States. One 
petition was filed by Pacific Air Transport with respect to Route A.M. 
8; one by Boeing Air Transport with respect to Route A.M. 18; one by 
Boeing Air Transport as subcontractor of Varney with respect to Route 
A.M. 5; one by United as successor of National Air Transport with 
respect to Route A.M. 17; and one by United as successor of National 
Air Transport with respect to Route A.M. 3.7 A petition was not filed 
with respect to BAT’s subcontract for the portion of Route A.M. 30 
between Omaha and Kansas City. The reason was that any damages 
recoverable for the cancellation of that subcontract would have been 
nominal in amount and that, therefore, a suit would not have been 
worthwhile. The withheld air mail pay involved amounted to 
$4,101.30; but it was concluded that this could be claimed later since 
a claim therefor was not barred by the statute of limitations until a 
lapse of six years.® 

The amounts claimed with respect to withheld air mail pay were 
as follows:® 


ee SS Rerrr reer er ec $143,441.68 
2. eS Seer 66,748.80 
Ce SO errr rrr ere 51,782.01 
a ree rr erry rere 42,931.62 
Se tt MR kas deo Heeceeaoeee 59,519.32 

WD hcAk6 a6 derensnenetas $364,423.43 


Except with respect to Route A. M. 3, damages claimed for the 


528 U.S.C. §250 (1946). 

6 48 Stat. 9383 (19384). 

7™They were assigned Docket Nos. 48029, 43030, 43031, 48032 and 43038, 
respectively. 
wn Letter from Mayer, Meyer, Austrian & Platt, Chicago, to United, June 8, 





® See Plaintiffs’ brief of Nov. 15, 1941, in Pacific Air Transport, et al. v. 
U. S., 98 C. Cls. 649 (1943). 
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contract cancellations with respect to each route were determined as 
follows: 


(1) the amount of compensation that would have been payable to the 
contractor, if its air mail contract had not been cancelled, for the 
transportation of mail loads carried and to be carried from Feb- 
ruary 19, 1934, to April 5, 1936 (the date of expiration of the 
route certificates) computed in accordance with schedules of flight 
and rates of pay therefor in effect on February 19, 1934; 

(2) less the amount of additional expense which the contractor and 
UAL (successor operator) would have incurred by transporting 
mail in addition to passengers and express during the period Feb- 
ruary 19-May 8, 1934, during which air mail was carried by thé 
Army Air Corps; and 

(3) less the amount of compensation paid and to be paid to UAL and 
United for the transportation of air mail over the route under the 
applicable new air mail contract awarded to UAL in 1934 (as ex- 
tended) from May 8, 1934, to April 5, 1936. 


An anology lay in a rule of damages applied in water transportation 
charter party cases expressed as follows in illustration No. 4 in Section 
336 of the Restatement of the Law of Contracts:1° 


“4, A charters space in his ship to B at a specified freight charge. 
B repudiates and notifies A in time for him to fill the space with other 
goods. A uses reasonable effort to obtain a full cargo and fills much 
space after B’s breach; but the ship sails with more space empty than 
that chartered to B. A can get judgment for the entire freight charge 
promised by B, less only the cost saved to A by not having to handle 
B’s goods.” 


Of further analogy was the application of the rule in LeBlond v. Mc- 
Near, (D.C. N.D. Cal.) 104 Fed. 826 (1900); 9 Cir., 123 Fed. 384 
(1903) , wherein a shipper, after breaching a charter, rechartered from 
the same person for the same voyage at a lower rate. Damages were 
measured by the difference between the freight that would have been 
received under the first charter and the amount actually earned under 
the second up to the time the voyage under the first would have been 
completed. 

The measure of damages claimed with respect to the Chicago-Dallas 
Route A. M. 3 was somewhat different. UAL did not obtain a new air 
mail contract for that route and discontinued operations south of 
Kansas City on May 12, 1934. The same measure of damages was 
claimed for the period between February 19 and May 12, 1934, how- 
ever, as was claimed with respect to the other routes for the period 
between February 19 and May 8, 1934. Otherwise, recovery was sought 
for expenditures and outlays made in hanger properties at Kansas City 
and Dallas subsequent to May 3, 1930 (the date of the route certificate 
for Route A. M. 3), less accrued depreciation on such properties to 





10 Restatement of the Law of Contracts as Adopted and Promulgated by the 
American Law Institute at Washington, D. C., May 6, 19382 (St. Paul, Minn., 
American Law Institute Publications, 1932), Vol. I, p. 588. 

11 Plaintiffs’ brief of Nov. 15, 1941, in Pacifie Air Transport, et al. v. U. S., 
98 C. Cls. 649 (1948). 
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May 12, 1934, and less the market value of such improvements after 
the alleged breach of contract on February 19, 1934.1? 

Applying the foregoing, the amount of damages claimed were com- 
puted as follows:1% 











Net Losses Net Losses 
Feb. 20, 1934- May 8, 1934- 
Routes May 7, 1934* Apr. 5, 1936 Totals 

AMS AS). cae $332,374.99+ $$ 547,090.70 $ 879,465.69 
Y «es ad | (ee 148,063.60 352,544.54 500,608.14 
Y. \) SS < eeeae 132,260.43 = 132,260.43 
POM) Saeirsva sieice% — —_ 39,380.71¢ 
BONES, 1obiercoron es a — 31,612.79§ 
Be ME Bic5. 0s stereve: 93,689.44 147,027.42 240,716.86 
De MCB acon ooo 146,182.97 507,546.88 653,729.85 





$852,571.43 $1,554,209.54  $2,477,774.47 


Notes: * Net losses Feb. 20-May 12, 1934, for Route A. M. 3. 
The above amount did not cover the Omaha-Watertown-extension 
of Route A. M. 18 after its discontinuance on March 4, 1934. 
t Losses on Kansas City property. 
§ Losses on Dallas property. 


Adding to the above amounts the claims for withheld air mail pay 
totalling $364,423.43, the total of the amounts claimed was $2,842,- 
197.90. 

The Attorney General on July 13, 1935, filed general denials. 
Thereafter, a hearing was postponed pending the filing of special 
answers and counter claims by the government. 

Meanwhile, in April 1936, officials of the Post Office Department 
proposed a settlement and dismissal of the suits by returning securities 
deposited to secure performance bonds and by paying the withheld air 
mail compensation due for January and February 1934. United’s Board 
of Directors decided not to accept the proposal. 

The special answers and counterclaims still not having been filed 
and informal efforts to obtain a hearing having failed, the plaintiffs, 
on October 27, 1937, filed a motion to have the cases set for hearing. 
The court, by an order issued on November 6, 1937, allowed the gov- 
ernment a reasonable time within which to file its special pleadings. 
Thereafter, on January 14, 1938, the government’s special answers and 
counterclaims were filed. The plaintiffs filed replications thereto on 
February 21, 1938, and the hearing was commenced on April 26, 
1938.15 

The cases were heard together before Commissioner Richard H. 
Akers over a period of more than three years, extending from April 
26, 1938, to June 11, 1940. During this time a large number of wit- 
nesses testified during a total of sixty-three days at Washington and 
also at Sanford, North Carolina, and at Los Angeles. The record 
included 769 exhibits, 100 of which were offered by the plaintiffs, and 


12 Ibid. 

13 [bid. 

14 United Minutes of Directors, May 25, 1936. 

15 See brief of Pacific Air Transport, et al., in Opposition to the Defendant’s 
Motions Filed October 30, 1939, For an Order Relating to Procedure, etc., Nov. 9, 
1939, in Pacific Air Transport, et al. v. U. S., 98 C. Cls. 649 (1948). 
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7,164 pages of testimony, 609 of which were devoted to direct examina- 
tion of witnesses called by the plaintiffs in chief and in rebuttal and to 
cross examination of witnesses called by the government.?® 

The government’s position was based chiefly on the contention that 
the plaintiffs, through their representatives, and other air mail con- 
tractors had entered into a combination to prevent the making of bids 
for air mail contracts. This had to do mainly with the conference of 
May 1930 and subsequent awards of contracts for two transcontinental 
routes and a large number of route extensions made by the former 
Postmaster General Walter F. Brown during the period June 1, 1930, 
and March 4, 1933. The government also claimed that the route cer- 
tificates were invalid and that the mail compensation paid thereunder 
was excessive. In its counterclaims, it asked recovery of all amounts 
paid under the route certificates, or, if the court should so determine, 
such amounts less amounts which the court might find that the plain- 
tiffs were reasonably entitled to receive as a quantum meruit. The 
quantum meruit amounts were not stated in the pleadings. 

In addition, early in the hearing, the government requested cer- 
tification to the court of the proposition that the plaintiffs could recover 
only one month’s extra pay under Section 1846 of the 1932 Revision 
of the Postal Laws and Regulations, under which the Post Office 
Department could curtail or discontinue mail service and allow the 
contractor one month’s extra pay as full indemnity. This the commis- 
sioner denied without prejudice to the right of the government to 
present its motion to the court.!7 

Such a motion was not so presented at that time; but near the end 
of the hearing, the government presented the issue again in a motion 
for an order relative to procedure filed on October 30, 1939. In this 
motion it also contended that recovery, if any, was limited, in any case, 
to damages accrued within forty-five or sixty days. The forty-five days 
period had reference to a provision of the McNary-Watres Air Mail 
Act authorizing the Postmaster General to cancel a route certificate 
for wilful failure or neglect by the holder to carry out Post Office De- 
partment rules, regulations or orders. It provided for ‘‘notice of such 
intended cancellation to be given in writing by the Postmaster Gen- 
eral and forty-five days allowed the holder in which to show cause why 
the certificate should not be cancelled.” The sixty days period had 
reference to a provision in the route certificates whereby upon sixty 
days notice, the Postmaster General could increase, diminish or modify 
the service called for and make adjustments in rates of compensation. 
The motion was submitted to the court on briefs and oral argument 
and was denied.1® 

The hearing thereafter was concluded and proposed findings of 
fact were submitted to the Commissioner. 





16 See Plaintiffs’ Reply to Findings Suggested by the Defendant, Feb. 6, 1941, 
in Pacific Air Transport, et al. v. U. S., 98 C. Cls. 649 (1943). 

17 Brief of Pacific Air Transport, et al., op. cit. supra note 15. 

18 Brief of Pacific Air Transport, et al., op. cit. supra note 15. 
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REPORT AND FINDINGS OF COMMISSIONER 


The Commissioner filed a report on July 14, 1941. In it he set forth 
extensive findings of fact in 140 numbered paragraphs. Among other 
things, he described at length the above-mentioned conference of May 
1930, the subsequent awards of contracts for two transcontinental 
routes and route extensions, and matters pertaining to the United 
companies. Except for his ultimate conclusions, the facts as stated by 
the Commissioner were less subject to dispute by the parties than were 
subsequent findings of the court.!® For this reason, and because a de- 
tailed analysis of the evidence, much of which was controversial, is not 
feasible here, principal facts concerning the above matters are ex- 
plained below substantially as found by the Commissioner in his 
report. 

As previously indicated, the matters referred to above involved 
occurrences during the administration of Postmaster General Walter 
F. Brown, who held that office between March 4, 1929, and March 4, 
1933. The Post Office Department proposed legislation to revise the 
air mail law after which Congress enacted the McNary-Watres Air 
Mail Act of April 29, 1930. This proposed legislation was reported by 
the Commissioner to have been prepared by the Postmaster General 
with the cooperation of representatives of air mail and passenger air- 
line operators. It was contained in a bill designated as H.R. 9500 
introduced in the House of Representatives on February 4, 1930. 

According to the Commissioner’s report, the Postmaster General 
considered that the air mail service had grown illogically, and that the 
air mail map should be revised by eliminating some short lines or con- 
solidating them with longer lines, by making extensions of other lines, 
and by providing a coordinated system, with preference given generally 
to establishing longer lines than then existed. In general, he felt that 
competitive bidding was not the most desirable method for awarding 
air mail contracts and that a more desirable method would be to leave 





19 Based on following statement in brief of United companies in support of 
motion for new trial filed Feb. 4, 1948, p. 842: 

“This long record was summarized by Mr. Akers in a manner which is gen- 
erally acceptable to both sides. Opposing counsel disagree sharply as to the 
conclusions to be drawn from the Commissioner’s report. They differ as to 
the admissibility of certain evidence. But the two sides to this controversy 
do not disagree substantially as to the Commissioner’s report of the facts. 
Counsel for the Government state at page 364 of their brief: 

‘The basic facts are well stated in the report of the Commissioner and 
need not be repeated. While in certain respects the defendant excepts to 
the Commissioner’s report and presses those exceptions, the Commission- 
mt report in the main presents an accurate statement of the facts of 
the case. 

“The Court does not agree with Government counsel and has revised the 
report made by its Commissioner. This revision includes (1) the insertion of 
findings not requested by either plaintiffs or defendant; (2) the deletion of 
findings made by the Commissioner at the request of both plaintiffs and de- 
fendant; and (3) the modification of language which was acceptable to both 
sides. The Court also inserted in its opinion various statements of fact which 
are not included in its findings and relied upon such facts in reaching a con- 
clusion that plaintiffs violated Section 3950 of the Revised Statutes.” 

The United companies, however, did file a limited number of exceptions to the 
Commissioner’s report under date of Aug. 13, 1941. 
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the matter to the Postmaster General's discretion in much the same 
manner as he was permitted to contract with railroads for mail trans- 
portation without advertising for bids. At the same time, he consid- 
ered it important to aid passenger airlines which did not have mail 
contracts and which were in need of financial assistance by contracting 
with them for the carriage of mail without competitive bidding. Also, 
as found by the Commissioner, the Postmaster General felt that any- 
one who had spent money in developing a given territory, had created 
good will, and had persuaded people to fly and support commercial 
aviation, should be given preferred consideration in awarding air mail 
contracts. 

The legislation proposed by the Postmaster General, in addition to 
providing for the issuance of route certificates and other things, pro- 
vided for awards of contracts by competitive bidding, with a proviso 
that when in the opinion of the Postmaster General the public inter- 
est so required, he might award contracts by negotiation and without 
competitive bidding, and that in awarding contracts he would give 
consideration to the equities of air mail and other aircraft operators 
with respect to routes which they had been operating and territories 
which they had been serving. One of the principal purposes of the 
provision for negotiated contracts was to enable the Postmaster Gen- 
eral to give aid to passenger airlines. On the other hand, it was also 
provided that he could make extensions and consolidations of routes 
when in his judgment the public interest would be promoted thereby. 
In general, the McNary-Watres Act contained most of the proposed 
legislation, but the above-mentioned proviso with reference to award- 
ing contracts by negotiation was omitted because of objections by cer- 
tain congressmen. 


Conference of May 1930 


With the passage of the Act discussion began among those affected 
by its provisions as to its meaning and effect. Passenger airlines were 
dissatisfied because of the omission of the provision for awarding con- 
tracts by negotiation; and, as explained in the report, suggestions were 
made to the Postmaster General that at least some of the relief con- 
templated for passenger airlines might be accomplished by granting 
extension of existing air mail routes and by arranging for the exten- 
sions to be sublet to passenger lines. 

In view of this situation, the Postmaster General called a confer- 
ence of representatives of air mail contractors and passenger airlines 
at his office on May 19, 1930. At this conference he was reported to 
have discussed the possibility of extending routes and having exten- 
sions sublet to passenger airlines as had been suggested. Also, as shown 
in the report, he exhibited a map showing existing air mail routes and 
routes which might be established to form a desired national air mail 
route network. In connection therewith, as found by the Commis- 
sioner, the Postmaster General indicated that he favored additional 
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transcontinental air mail routes and that such routes should be inde- 
pendent and competing. 


Referring to the prospective routes, the Postmaster General re- 
quested certain recommendations, this being described and explained 
by the Commissioner in his report as follows: 


“The Postmaster General asked the operators to consider the 
routes which he had outlined to be established for additional air- 
mail service and see whether they could agree among themselves as 
to who should receive recognition for the performance of the service 
on those routes through the method of extension and subletting 
heretofore mentioned in the event it was finally determined that he 
had the right to create the network by the process of geographical 
extensions and sublettings. In determining who should receive rec- 
ognition to perform the service on a given route or in a given terri- 
tory, the operators were asked to see if they could agree among 
themselves what particular operator ought in fairness to perform 
the service in that area because of the pioneering work which he 
had done in building up goodwill for aviation in that area and in- 
vestments which in fairness entitled him to recognition. In seeking 
to have the operators agree on a given operator who was to perform 
the service for a particular extension it was expected by the Post- 
master General that in the event of such an agreement it would be 
a simple matter to have the extension given to the operator agreed 
upon without objection from other operators who might have some 
claim for consideration on that route. 


“As part of the same plan of creating the network by extensions 
and sublettings, the Postmaster General stated that he was hopeful 
the operators would work out among themselves mergers and con- 
solidations which would give recognition to the rights of all parties 
on a given route and at the same time would reduce the number of 
operators on a given route to one and thereby make it possible to 
have only one operator with whom he would have to deal in making 
the extension or providing for service in a given area. 

“While the record is not clear as to whether the Postmaster Gen- 
eral specifically mentioned that he desired to create the network 
without advertising for contracts and having competitive bidding, 
the method outlined by the Postmaster General and considered by 
the parties at the conference contemplated its substantial accom- 
plishment without competitive bidding through the extension of 
existing contracts, or contracts thereafter to be established, and 
then having that extension operated by either the operator whose 
line had been extended or the subletting of the extension to another 
contractor as might be determined upon and through mergers or 
consolidations. In that conference the establishing of new routes 
through competitive bidding was not being considered but rather 
the possibility of creating the entire network through extensions, 
even in the case of a transcontinental route from Atlanta to Los 
Angeles, where the proposal was being made that an extension could 
be made from Atlanta westward and by other extensions for that 
route. 


“The Postmaster General gave no definite assurance to the op- 
erators at the conference that he would follow the recommendations 
made by them or consider himself bound in any way thereby but did 
state that he desired suggestions and recommendations as to 
whether they could agree on the operator who should perform the 
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service in a given area and that he would give most careful consid- 
eration to their suggestions and recommendations.” 


In conclusion, the Postmaster General was further reported to have 
suggested that the airline representatives form a committee or com- 
mittees to consider his plan and to undertake to agree upon recom- 
mendations as to the operator or operators who should perform the air 
mail service on a given line or in a given area. Mr. William P. Mac- 
Cracken, representing Transcontinental Air Transport, Inc.,?° and 
other operators, was made chairman of the meeting. 

Subsequent meetings were held by airline representatives, most of 
which took place outside the Postmaster General's office, until June 4, 
1930, when a final meeting was held at his office. At that meeting the 
above-mentioned chairman submitted a report to the Postmaster Gen- 
eral which embraced twelve prospective routes, these being routes 
designated by the Postmaster General on the map referred to above. 
Various operators were recommended with respect to seven routes, 
including a route between Seattle and Vancouver on which it was rec- 
ommended that “United” operate one schedule and Varney another.” 
The other five routes, including transcontinental routes between Los 
Angeles and Atlanta and between Los Angeles and New York, were 
noted as still subject to negotiation. The names of various possible 
operators, however, were shown with respect to certain routes and 
route segments. 

The United companies were not otherwise referred to in connec- 
tion with the twelve routes, but the report noted that “United” had 
suggested abandonment of NAT’s Chicago-Dallas route south of Kan- 
sas City and that it take over some other line of equal value, indicating 
that this was because NAT’s route south of Kansas City seemed to stand 
in the way of a solution to some of the problems. As explained by 
the Commissioner, this involved a meeting on May 19 or 20, 1930, 
between representatives of the United companies and of Aviation 
Corporation at which the latter proposed that the United companies 
might be interested in exchanging the part of NAT’s route south of 
Kansas City for a route controlled by Aviation Corporation from 
Cleveland to Albany. As further explained by the Commissioner, 
however, the proposal was rejected by Aviation Corporation and was 
never carried out. 

When the report of the airline representatives’ chairman was sub- 
mitted on June 4, 1930, the Postmaster General was reported to have 
indicated disappointment in that recommendations had been made 
only with respect to shorter routes about which little or no disagree- 
ment could arise and that no agreement had been reached as to the 
longer and more controversial routes, but that the airline representa- 
tives were advised that the report would be carefully studied and that 
any decisions reached would be indicated to them. Thereupon, the 





; Rs Transcontinental Air Transport, Inc. was a transcontinental passenger 
airline. 
21 Varney had not yet become a United company. 
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above-mentioned chairman submitted a short supplemental report 
advising that the representatives of parties involved in the controver- 
sies desired to submit the controversies to the Postmaster General as 
arbiter and that they agreed to be bound by his decision. 


Awards of Contracts for Two Transcontinental Routes and 
Route Extensions 


During the ensuing period ending March 4, 1933, the Postmaster 
General established additional air mail routes by making some thirty- 
four route extensions, and by awarding contracts for two new trans- 
continental routes under the advertising and bidding provisions of the 
McNary-Watres Act. One of the transcontinental routes, referred to 
as the southern route, extended from Los Angeles to Atlanta; the other, 
referred to as the middle route, extended from Los Angeles to New 
York. Advertisements for bids for both routes were published on 
August 2, 1930. Bids were called for by August 25, 1930, and service 
was to commence not later than thirty days after the awards of the 
respective contracts. Passenger type equipment with two-way radio 
was required, and, in order to qualify, a bidder had to show that he 
had at least six months actual experience in operating aircraft on regu- 
lar night schedules over a route 250 miles or more in length. 

According to the Commissioner’s findings, negotiations took place 
in June and July 1930 among operators who were interested in the 
above routes, and early in the discussions, the Postmaster General in- 
dicated to Aviation Corporation his desire to have it operate the south- 
ern route. Also, it was reported that the Postmaster General indicated 
his. desire that Transcontinental Air Transport, Inc., and Western Air 
Express, Inc., (which were the two principal operators interested in the 
middle route) bring their resources together in some way that would 
enable them to operate that route as a continuous operation. Even- 
tually arrangements were made among several parties involved as a 
result of which companies associated with Aviation Corporation sub- 
mitted a joint bid for the southern transcontinental route and Trans- 
continental Air Transport, Inc., and Western Air Express, Inc., 
submitted a joint bid for the middle transcontinental route. There 
were no other bidders for the southern route and the bid submitted 
was at 100% of the maximum mail rate. The above bid for the middle 
route was at 97% of the maximum mail rate, but one other bid was 
submitted on that route at a lower rate — 64% of the maximum — by 
a company known as United Avigation Company which had been 
formed for the purpose of bidding. 

The Postmaster General reached the conclusion that the bid of the 
United Avigation Company should be rejected for the reason, among 
others, that it did not show that the bidder had the required night fly- 
ing experience and that it did not have other experience which was 
reasonably necessary for it to be accepted as a qualified bidder, and 
awarded the two contracts to the other bidders referred to above. 
American Airways, Inc. (a subsidiary of Aviation Corporation) be- 
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came the operator of the southern route, and Transcontinental & 
Western Air, Inc., was formed to operate the middle route. A contro- 
versy, however, developed with respect to the award of the contract for 
the middle route, its validity being questioned by the Comptroller 
General. 
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AIR MAIL ROUTE MAP II 


There was no indication in the Commissioner’s findings that the 
United companies had anything to do with the above negotiations, 
bids and contract awards. —The Commissioner noted, however, that 
during the time of the controversy between the Comptroller General 
and the Postmaster General regarding the award for the middle trans- 
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continental route, Colonel Paul Henderson (who had been a represen- 
tative of the United companies at the May 1930 conference) , ‘‘at the 
request of the Postmaster General and as a favor to his former em- 
ployer, Transcontinental Air Transport, conferred with the Comp- 
troller General in support of the award as made,” and that ‘The 
Comptroller General finally withdrew his objection after further ex- 
planation by the Postmaster General.” Also, the Commissioner made 
a finding that, ‘Prior to the making of the award but after the opening 
of the bids, Col. Paul Henderson, in a conference with the President 
of the United States Airways and a representative of Aviation Corpora- 
tion, urged upon the president of the United States Airways that the 
Avigation Corporation could not profitably operate the central trans- 
continental at the price which it had bid for the contract.”*? United 
States Airways, it should be noted, was an active party in connection 
with the United Avigation Company bid. 

The thirty-four route extensions made by the Postmaster General 
were authorized at various times between June 1, 1930 and March 4, 
1933. The extent to which the air mail route system was expanded by 
these extensions and the establishment of the above transcontinental 
routes is indicated by the accompanying Air Mail Route Maps I and II 
showing the air mail route system in May 1930 and March 1933, re- 
spectively, with the routes of the United companies being indicated by 
heavy lines.?8 

Except for three instances noted by the Commissioner, one of which 
involved the above-mentioned United States Airways on a route be- 
tween Kansas City and Denver, the extensions were not sublet to other 
operators, but were granted to and thereafter operated by operators 
who held the contracts for the routes which were extended. Only to 
a limited extent were the extensions shown to have corresponded with 
routes and recommendations contained in the report of June 4, 1930, 
submitted at the conclusion of the May 1930 conference. The route 
between Seattle and Vancouver, for which “United” and Varney were 
recommended as the operators in the above-mentioned report of June 
4, 1930, was shown not to have been established by extension or other- 
wise during the period in question. 

On the other hand, there was nothing in the Commissioner’s find- 
ings to indicate that the United companies had anything to do with 
the thirty-four route extensions that were made, except for the exten- 
sion of PAT’s Route A.M. 8 from Los Angeles to San Diego on July 
1, 1930 and the extension of BAT’s Route A.M. 18 between Omaha 
and Watertown, South Dakota, on which operations were commenced 
on January 16, 1932. Regarding these extensions, the Commissioner 
said in his report: 





22 Colonel Henderson, however, denied having had any negotiations with the 
President of United States Airways. (See brief cited in note 19, p. 894.) 

23 Similar maps appear in the Commissioner’s report and in the report of the 
case in Pacific Air Transport, et al. v. U. S., 98 C. Cls. 649, 728 (1948). 
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“The route mileage of route No. 8, which was in operation be- 
tween Seattle and Los Angeles at the time of the extension, was 
1,141 miles and the extension which was granted to the Pacific Air 
Transport at its request was for 120 miles from Los Angeles to San 
Diego. The route mileage of route No. 18, which was in operation 
between Chicago and San Francisco at the time of the extension, 
was 1,931 miles and the extension was for 259 miles from Omaha, 
an intermediate point on the route to Watertown, South Dakota. 
This extension was not solicited or desired by Boeing Air Trans- 
port, Inc. to whom the extension was granted, but the operation 
was undertaken by that company at the request of the Postmaster 
General. At that time South Dakota was without air mail service 
and influential residents of that state were urging that such service 
be provided. Three or four small passenger operators in that area 
desired to operate the route but the Postmaster General did not 
look with favor on them because of their promotional character or 
lack of experience or doubtful financial responsibility. The Post- 
master General urged the Boeing Air Transport to undertake the 
operation through an extension from route A.M. 18, but Boeing Air 
Transport was reluctant to do so because, in its opinion, such a 
route would not prove profitable. The Postmaster General sug- 
gested that the extension be granted to Boeing Air Transport and 
then sublet by the latter to one of the small operators who desired 
to operate the route, and Boeing Air Transport agreed to proceed 
in that way provided the Postmaster General would designate the 
operator to whom the extension was to be sublet. June 30, 1931, 
the Postmaster General issued an order for the extension effective 
August 1, 1931. The Postmaster General, however, did not desig- 
nate the party to whom the extension was to be sublet and some 
months elapsed during which Boeing Air Transport unsuccessfully 
urged that the Postmaster General designate an operator for the 
extension. Under a revised order of the Post Office Department, 
Boeing Air Transport finally began the operation on January 16, 
1932, and continued its operation until February 19, 1934, the date 
when all air-mail contracts and/or route certificates were cancelled 
as hereinafter shown. Plaintiffs’ suits for damages do not include 
a claim for damage on account of a cancellation of the Omaha- 
Watertown extension.’’24 


Participation by Representatives of United Companies at May 1930 
Conference and Situation of the United Companies 


As previously indicated, the United companies were represented at 
the May 1930 conference by Mr. Philip G. Johnson, Colonel Paul 
Henderson, Mr. George S. Wheat, Mr. R. W. Ireland and Mr. J. P. 
Murray. At that time Mr. Johnson was President of BAT and PAT 
and Vice President of United Aircraft & Transport Corporation; Col- 
onel Henderson was Vice President and General Manager of NAT. 
Mr. Wheat was a Vice President of United Aircraft & Transport Cor- 
poration; Mr. Ireland was Traffic Department representative of NAT; 
and Mr. Murray was eastern representative of Boeing Airplane Com- 
pany, a subsidiary of United Aircraft & Transport Corporation. 





__, 24 The last sentence quoted above is erroneous in that damages were claimed 
with respect to the Omaha-Watertown extension up to March 4, 1934, when opera- 
big oi ee were discontinued. (See plaintiff’s exceptions to report dated Aug. 

9 . 
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Though not shown in the Commissioner’s report, Mr. Wheat, who had 
charge of advertising and public relations of United Aircraft & Trans- 
port Corporation, was invited to attend the conference through an 
error in the Post Office Department. Mr. Johnson was not invited, but 
attended the conference. Mr. Ireland and Mr. Murray also were not 
invited. Mr. Johnson explained that the way in which they happened 
to attend was that on the morning of May 19, 1930, he happened to 
have breakfast with them and invited them to go to the meeting with 
him.?> It should be noted that the conference was not secret and was 
publicized in a press release issued by the Post Office Department on 
May 19, 1930. 

The Commissioner found that representatives of the United com- 
panies attended all meetings of the May 1930 conference held in the 
Postmaster General’s office, but that they did not attend most of the 
meetings held outside the Post Office Department. In a memorandum 
quoted in the report, however, it was mentioned that Colonel Hender- 
son had expressed a belief that it was possible for the group to work 
out a plan. It also appeared that initially Colonel Henderson had 
presented claims on seven of the twelve routes being considered. The 
Commissioner noted, however, that after the first two or three meet- 
ings these claims were withdrawn, except for the Seattle-Vancouver 
route, upon instruction from Mr. Johnson. On the other hand, the 
Commissioner reported that, prior to presenting the above claims, 
Colonel Henderson had questioned the legality of proceeding in the 
manner suggested by the Postmaster General as being contrary to the 
intent of Congress in enacting the McNary-Watres Act and that some 
of the claims were not seriously made.”® 

The United companies, at the time of the May 19, 1930 con- 
ference, had the only transcontinental air mail system (see preceding 
Air Mail Route Map I), and were opposed to the establishment of 
additional transcontinental routes. This situation and the attitude of 
the representatives of the United companies at the time of the con- 
ference and afterwards, were described by the Commissioner in his 
report as follows: 


“Prior to the beginning of the conference of May 19, 1930, the 
United group had actively opposed the establishing of additional 
transcontinental systems for the carrying of mail on the ground 
that their creation was not then justified and particularly because 
these additional lines would take business from their existing line. 
However, by the time of the conference, the representatives of 
United recognized that the Postmaster General had determined to 
establish additional transcontinental lines as a part of a national 
network for the Air Mail Service and that these lines should be sep- 





25 See plaintiffs’ reply to findings suggested by the defendant, Feb. 6, 1941, 
p. 46, and plaintiffs’ brief of Nov. 15, 1941, p. 317 
26 In their exceptions to the report of the ae under date of Aug. 
18, 1941, the United companies excepted to the statement that Colonel Henderson 
questioned the legality of the proceeding as noted above, pointing out that the 
evidence showed that Colonel Henderson had questioned the propriety of the meet- 
ing. It was also pointed out that the United companies did not have a representa- 
tive at any of the meetings held outside of the Post Office Department. 
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arately owned and competitively operated. They did not then or 
thereafter actively oppose the creation of the additional transcon- 
tinental lines; their attitude became more that of an acceptance of 
the fact that the lines would be created and of an endeavor not to 
antagonize the Postmaster General through actions contrary to his 
expressed desire, while at the same time protecting their own inter- 
ests, including protection as far as possible from competition, and 
cooperating with the Postmaster General and the operators insofar 
as not unduly inconsistent with their own interests. A good state- 
ment of the attitude assumed by the United group and the results 
of such attitude was summarized by Mr. Philip G. Johnson, a vice 
president of the United Aircraft & Transport Corporation, to the 
president of that corporation when the former made a report to 
the latter on August 3, 1931, of a conference which he had had with 
a representative of another aviation company, such report reading 
in part as follows: ‘* * * Also we pointed out that United Air Lines 
at no time during the past two years of negotiations had ever by 
any act on their part, political or otherwise, sought to embarrass 
the other air lines who were being bailed out by the Post Office 
Department in order that they might survive — that this attitude 
on our part had helped them get mail contracts entirely across the 
country and the letting of such air-mail contracts had resulted in 
our paying the bill by decreased mail pay, and that after all of the 
negotiations were over, the only additional thing that United 
actually had was the 120-mile extension from Los Angeles to San 
Diego — that nearly all the other companies were flying many more 
airway miles per day and getting paid for it than they had in their 
entire existence up to the time of the negotiations.’ ”’ 


Conclusions of Commissioner 


After setting forth the foregoing and other matters in his report, 
the Commissioner made the following ultimate findings of fact: 


“The contracts which were surrendered by plaintiffs or their 
predecessors in interest in exchange for the route certificates in- 
volved in these proceedings were secured through open competitive 
bidding and the route certificates were issued under the governing 
statute (McNary-Watres Act) in effect at the time of their issu- 
ance. The record is insufficient to substantiate the claims of the 
defendant that these contracts and route certificates were secured 
through fraud, collusion, or a conspiracy on the part of plaintiffs 
or their predecessors in interest, or that plaintiffs or their pred- 
ecessors in interest were parties to fraud, collusion, or a con- 
spiracy with respect to the awarding of any contract or the issuance 
of any route certificate for the carrying of air mail.” 


On the other hand, he also found that Postmaster General Farley had 
acted in good faith in issuing the air mail contract cancellation order. 


DECISION OF CourT OF CLAIMS 


After the Commissioner’s report was filed the cases were submitted 
to the court on exceptions to the report, briefs and oral argument. 
On December 7, 1942, the court issued its opinion, together with special 
findings of fact and conclusions of law. 


7 Pacific Air Transport, et al. v. U. S., 98 Cl. Cls. 649 (1948). 
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The court’s special findings of fact followed in large part those in 
the Commissioner’s report; but the court changed the Commissioner’s 
findings in various respects and set forth the following ultimate find- 


ings with respect to the matters discussed above:?® 


“141. Plaintiffs, at the May 19-June 30 conference hereinbefore 
referred to, made an agreement and combination with the other 
conferees and with Postmaster General Brown that they would, if 
called upon to do so, accept extensions to their routes and sublet 
those extensions to persons to be nominated by Postmaster Gen- 
eral Brown. Such persons were to be those named by the con- 
ferees, as to the seven routes upon which the conferees agreed 
upon persons to operate the routes, and were to be any persons 
nominated by Postmaster General Brown as to the five routes as 
to which the conferees did not agree upon persons. 

“Plaintiffs also at the conference and by their conduct thereafter 
entered into a combination and agreement with other air mail 
operators, including the Aviation Group, Transcontinental Air 
Transport, and Western Air Express, Inc., and with Postmaster 
General Brown, that they would not bid upon or seek to obtain 
contracts for air mail by competitive bidding even though adver- 
tisements inviting such bids should be published unless they should 
be designated by Postmaster General Brown as the operators 
selected to bid on such routes. They further agreed that they would 
use their efforts and influence to persuade others not so selected 
to refrain from bidding or to withdraw bids already made. 

“The above agreements and combinations were entered into by 
plaintiffs for the purpose of preventing competitive bidding for air 
mail contracts and thereby excluding from the industry persons 
who desired to enter or continue in the industry, and maintaining 
the high rates which Postmaster General Brown was paying plain- 
tiffs for the carriage of air mail, and keeping in favor with the 
Postmaster General who had large discretionary powers over their 
rates and services and who, as plaintiffs well knew, desired to pre- 
vent competitive bidding in the industry. 

“Plaintiff Boeing Air Transport, Inc. also agreed with Post- 
master General Brown that it would accept, as an extension to its 
Chicago-San Francisco route, an air mail route from Omaha to 
Watertown, South Dakota, and would sublet this route to a person 
to be designated by Postmaster General Brown. The purpose of 
this agreement was to assist Postmaster General Brown in avoid- 
ing putting this route up for competitive bidding.” 


On the basis of these findings, as discussed further in the opinion, 
the court held “that the plaintiffs engaged in three respects in the 
conduct described in R.S. 3950 as a ground for annulment of a con- 
tract to carry mail.”*® The court decided, however, that they were 
entitled to recover the amounts claimed for withheld air mail pay and 


denied the government’s counterclaims. 


Three opinions were handed down. One opinion was written by 
Judge J. Warren Madden and was concurred in by Chief Justice 
Richard S$. Whaley. Separate opinions, however, were written by 
Judges Marvin Jones and Benjamin H. Littleton. One Judge did not 





28 Ibid. at 764-765. 
29 Ibid. at 789. 
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take part in the decision and another was silent. Judge Jones con- 
curred in the result and in “the reasoning by which that conclusion is 
reached.” Judge Littleton also agreed with the result but disagreed 
with the reason. He said, in part:*° 


“I cannot concur in the ultimate findings and in the opinion 
that there was a combination or agreement entered into with or 
by these plaintiffs in the conferences called by the Postmaster 
General in May 1930, or at any other time, ‘to prevent the making 
of any bid for carrying the mail,’ within the meaning of Section 
3950 of the Revised Statutes (U.S.C., Tit. 39, Sec. 432). 

“Whatever plan may have been in the mind of the Postmaster 
General at the time of the May 1930 conference, which the pre- 
vailing opinion finds was agreed to by the parties at the confer- 
ence, was not only opposed by plaintiffs at that time but also in 
subsequent years. All of plaintiffs’ contracts which ever came into 
existence had been legally issued long prior to this time and came 
about through open competitive bidding. No fraud, conspiracy, or 
illegal acts were involved and their route certificates were issued 
under the governing statute in effect at the time of their issuance. 
There is no contention to the contrary, and the prevailing opinion 
so finds. These contracts and route certificates were in no way 
affected by the events which occurred at the May 1930 conference. 
The May 1930 conference discussed the establishing of new routes 
and had nothing to do with contracts already in existence. At that 
time plaintiffs had the only transcontinental route and obviously 
it was detrimental to their interests to have additional transcon- 
tinental routes established. Up to the time of the conference they 
vigorously opposed the additional routes because of the adverse 
effect in would have on their income from existing routes. Over 
their objection the Postmaster General proceeded with his deter- 
mination to establish not only the transcontinental routes but 
various routes throughout the country. None of the recommenda- 
tions at the conference for which extensions were granted by the 
Postmaster General was in favor of plaintiffs nor were any of the 
routes on which the parties failed to reach an agreement for a 
recommendation routes for which plaintiffs were making any claim. 
The suggestion that plaintiffs entered into a combination or agree- 
ment and observed it in order to protect their rates is not, in my 
opinion, supported by the record. It is difficult to see how plaintiffs 
would be parties to an agreement which was so directly opposed 
to their interests in the event the agreement was carried out and 
wherein they would and did obtain nothing. Not only do I think 
there was no agreement arrived at at the May conference of the 
character referred to in the prevailing opinion but, in any event, 
I cannot see plaintiffs as party to any such combination or arrange- 
ment. 

“The meeting was open to the public. The publicity representa- 
tive for the Post Office Department was present and issued a press 
release at the time. During the period of the conference, the Sec- 
ond Assistant Postmaster General reported to Congress that the 
conference was being held and minutes were kept of what occurred. 
Intelligent men of the type here involved would hardly follow such 
a course in connection with an unlawful combination or conspiracy. 


“Plaintiffs were not only opposed to the transcontinental routes 
80 Ibid. at 794-795. 











274 JOURNAL OF AIR LAW AND COMMERCE 


which the Postmaster General wanted to and did establish but they 
were opposed to the lengths to which the Postmaster General went 
in making extensions. The prevailing opinion treats all these 
extensions as a part of the general plan formulated at the May 
conference. Plaintiffs’ representatives vigorously opposed these 
extensions and went to the extent of initiating one or perhaps two 
investigations by Congress of these acts of the Postmaster General. 
It hardly seems reasonable to say that these parties entered into 
a combination or agreement and scrupulously observed it when at 
the same time they were in active opposition to what the Postmaster 
General indicated he was going to do, and also having these acts 
of the Postmaster General investigated by Congress. 

“I think the record not only fails to show the existence of a 
combination or agreement within Section 3950 of the Revised 
Statutes but also shows facts directly opposed thereto. I do not 
think that anything Postmaster General Brown did after the May 
conference was in any way controlled or governed by any agree- 
ment at that conference. Certainly not so far as these plaintiffs 
were concerned.” 


On the uther hand referring to Postmaster General Farley’s annul- 
ment order, he concluded as follows:*! 


“Having proceeded in that way on the basis of what was sub- 
stantial evidence and having in mind the peculiar nature of these 
route certificates which, in my opinion, were subject to cancellation, 
his action of annulment and cancellation should be approved and 
sustained. In the circumstances, the propriety or legality of the 
Postmaster General’s action in 1934 was not affected by the fact 
that plaintiffs were not parties to any fraud or conspiracy nor had 
entered into any combination or agreement to prevent the making 
of any bid for carrying the mail within the meaning of Section 
3950.” 


On February 4, 1943, the United companies filed a motion for a 
new trial and a supporting brief. In these they called attention, based 
on record references, to a substantial number of errors and omissions 
in the court’s special findings of fact and opinion.8? The court, how- 
ever, on March 1, 1943, issued an order denying the motion without 
modifying its findings and without further expression of opinion. 
United decided not to file petitions for writs of certiorari in the United 
States Supreme Court. This is explained below after first summariz- 
ing principal aspects of the trial of the cases. 


SUMMARY OF TRIAL OF AiR Matt CONTRACT CANCELLATION CASES IN 
CourtT oF CLAIMS AND DECISION NoT TO PETITION FOR WRITS 
OF CERTIORARI IN SUPREME COURT 


As previously explained, the air mail cancellation actions were 
started on June 4, 1935, and the litigation did not terminate until 
March 1, 1943, when the motion for a new trial was denied. A period 
of nearly eight years was required to complete the litigation because 
of delaying tactics by the government. United encountered great diffi- 





81 Ibid. at 796-797. 
82 See note 19 supra. 
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culty in having the cases set for hearing. The government filed a for- 
mal general denial in each case within the time required by the court’s 
rules but then advised the Commissioner, to whom the cases had been 
referred, that the government intended to file special pleadings and 
counterclaims. The court therefore did not regard the cases as being 
at issue. Innumerable inquiries and many trips to Washington by 
United’s attorneys were of no avail. On October 27, 1937, more than 
two years after the government had filed its general denials, the plain- 
tiffs filed a motion requesting the court to enter a rule declaring each 
case at issue upon petition and general denial and providing that the 
cases be set for hearing at a fixed date. The court deferred a ruling 
on this motion, stating that a reasonable time would be allowed for the 
filing of special pleadings by the government. On January 14, 1938, 
the government filed special answers and counterclaims in each of the 
five cases. Various untenable theories were ultimately advanced to 
sustain the counterclaims which the plaintiffs had to force the govern- 
ment to file in order to obtain a hearing. 

Hearings began at Washington before Commissioner Richard H. 
Akers on April 26, 1938, and the plaintiffs completed the presentation 
of their cases in five days except for the cross-examination of Mr. Wal- 
ter F. Brown, former Postmaster General, which was adjourned to May 
17 at the request of government counsel. Thereafter numerous hear- 
ings were held at Washington, D. C., Sanford, North Carolina, and 
Los Angeles, California. Many adjournments were obtained by gov- 
ernment counsel. None were requested by plaintiffs’ counsel. Gov- 
ernment counsel grossly abused the right of cross-examination, one 
witness being cross-examined for a period of eight days and two night 
sessions and another witness being cross-examined for eleven days. 
Further delays were encountered in connection with various pro- 
cedural steps relating to findings, exceptions, briefs and oral argu- 
ments. Thus, United used up nearly eight years to try cases which 
could have been disposed of by using only reasonable expedition within 
a period of less than two years. 

During this long continued litigation, the personnel of the Court 
of Claims changed. One vacancy on the court was filled by the appoint- 
ment of Judge Sam E. Whitaker. He was a lawyer of real ability, but at 
the time of his appointment he was the Assistant Attorney General in 
charge of Court of Claims litigation and therefore was disqualified as 
a judge not only in the United cases, but also in substantially all other 
cases pending in the Court of Claims. Judge Whitaker sat during oral 
arguments with the consent of plaintiffs’ attorneys, but he took no part 
in the decision. Judge William R. Green, who also sat during oral 
arguments, took no part in the decision so far as is shown by the opin- 
ions handed down on December 7, 1942. Therefore, the cases were 
decided by three judges. There were three separate opinions disclosing 
a divergence of views, but the three judges concurred in the ultimate 
judgment. 
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After the court denied the plaintiffs’ motion for a new trial on 
March 1, 1943, United was confronted with the question of whether 
petitions for writs of certiorari should be filed in the Supreme Court of 
the United States. 

Mr. Charles Evans Hughes, Jr., of New York, a former Solicitor 
General of the United States, was employed to aid United in reaching 
a conclusion on that question. He thoroughly reviewed the pleadings, 
briefs, findings, opinions and other pertinent documents and attended 
a meeting of the Board of Directors of United on May 20, 1943. At this 
meeting there was a general discussion of the three general parts of 
the decision of the Court of Claims, namely: (1) the award of dam- 
ages for $364,423.43, representing compensation for air mail carried 
in January and February 1934; (2) the refusal to allow damages for 
breach of the contracts; and (3) the denial of recovery on the counter- 
claims filed by the government. 

Mr. Hughes advised the Directors that a review of the decision of 
the Court of Claims could not be obtained as a matter of right as the 
writ of certiorari would be granted or withheld in the discretion of the 
Court. He pointed out that the mere fact that a decision was erroneous 
was not sufficient to induce the Supreme Court to review it. Mr. Hughes 
expressed an opinion that petitions for certiorari in the Court of Claims 
cases probably would be denied by the Supreme Court. He also advised 
the Directors that if certiorari were granted in these cases, the Supreme 
Court, according to well-established precedent, would not review the 
findings of the Court of Claims on questions of fact so that the result 
might be an affirmance notwithstanding error by the trial court in 
deciding factual issues. Consideration also was given to the fact that, 
if petitions for certiorari were granted, the Supreme Court probably 
would also grant cross-petitions by the government so as to bring up all 
three branches of the cases with resulting delay in the collection of the 
compensation for mail carried in January and February 1934. 

Mr. Hughes also expressed the opinion that the United companies 
had not violated Section 3950 of the Revised Statutes of the United 
States relating to competitive bidding and that the contrary decision 
by the three judges of the Court of Claims was wrong. He reiterated, 
however, that the Supreme Court would not, in his opinion, grant 
certiorari for that reason. 

In view of the probability that the Supreme Court would refuse to 
review the cases, the limited nature of review if obtained, and the ex- 
pense and delay involved in seeking certiorari, the decision of the 
Board of Directors of United was that petitions for certiorari should 
not be filed. Accordingly, the judgments of the Court of Claims became 
final and in due course the government paid $364,423.43 to the plain- 
tiffs.5% 





83 Congress appropriated the above amount in the Second Deficiency Appro- 
priation Act, 19438, approved July 12, 1948. (57 Stat. 547 (1943).) 
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|” erage A. MacINTYRE, in a recent article in this JOURNAL, 

calls the Railway Labor Act a misfit for the airlines, and one of 
his complaints is that “the line between ‘labor’ and ‘management’ is 
not only unclear, but there seems to be no method by which this can 
be resolved short of protracted and involved litigation”; and that under 
the Act there is “no clean-cut administrative manner in which ‘man- 
agement’ or employer may be separated from ‘labor’ or ‘employees’ for 
purposes of labor-management relations.”! 

Admittedly, the term “employee” in the Act as it applies to the air- 
lines is undefined.? The sparse legislative history of Title 2 of this Act 
throws no light on the question. However, as MacIntyre observes, “‘the 
National Mediation Board believes that as a matter of law it alone has 
the power to determine who are ‘employees’ for the purpose of the 





1 Malcolm A. MacIntyre, “The Railway Labor Act—a Misfit for the Air- 
lines,” 19, Jol. of Air L. and Com. 289 (1952) ; also see James B. Frankel, “Airline 
Labor Policy, the Stepchild of the Railway Labor Act,” 18, Jrl. of Air L. and 
Com. 461 (1951). 


2 Section 201 of the Act provides: “All of the provisions of Title 1 of this 
Act, except the provisions of section 3 thereof, are extended to all and shall 
cover every common carrier by air engaged in interstate or foreign commerce, and 
every air pilot or other person who performs any work as an employee or sub- 
ordinate official of such carrier or carriers, subject to its or their continuing 
authority to supervise and direct the manner of rendition of his service.” Argu- 
ably, as MacIntyre points out, this quoted section contemplates the application 
of Section 1, Fifth of the Act, reading: “Fifth. The term ‘employee’ as used herein 
includes every person in the service of a carrier (subject to its continuing author- 
ity to supervise and direct the manner of rendition of his service) who performs 
any work defined as that of an employee or subordinate official in the orders of 
the Interstate Commerce Commission now in effect, and as the same may be 
amended or interpreted by orders hereafter entered by the Commission pursuant 
to the authority which is hereby conferred upon it to enter orders amending or 
interpreting such existing orders.” However, apart from the impracticability of 
such procedure which MacIntyre states, the jurisdiction of the Interstate Com- 
merce Commission to make such determinations is limited by the Act to amend 
and interpret orders “now in effect” and “existing orders” which at no time in- 
cluded airline personnel and therefore, as held by the National Mediation Board 
(amongst other reasons), there is no requirement that the Interstate Commerce 
Commission must first define “employee” on an airline before the Mediation Board 
can assume jurisdiction in a representation dispute under the Act. In the Matter 
of Representation of Employees of the Northwest Airlines, Inc., Determination 
May 26, 1948. 
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Act.” Clearly, if the National Mediation Board’s position on this 
question is sound, then it actually constitutes an agency of government 
established under the Railway Labor Act by which the term “em- 
ployee” for the airlines can and is being defined without protracted 
and involved litigation. 

The leading determination of the National Mediation Board is in 
the Northwest Airlines case.* At the outset, the Board rejects the con- 
tention that it is without authority to consider the matter for any 
purpose, stating, “An administrative agency established by the Congress 
to administer a statute has authority, to make initial determinations 
concerning the coverage of the statute. Such determinations ‘belong to 
the usual administrative routine. NLRB v. Hearst Publications, Inc., 
322 US 111, 130,” The National Mediation Board then proceeds to 
the view that by necessary implication it has jurisdiction to determine 
who is an “employee” under the Act, observing that 


It is true that Section 201 does not say in so many words that the 
Mediation Board shall have power to determine who is an employee 
or subordinate official, but the Board has such jurisdiction by neces- 
sary implication. The National Labor Relations Act does not spe- 
cifically authorize the National Labor Relations Board to determine 
who is an employee, and yet the Supreme Court has said that it is 
‘elementary’ that the National Board has not only the right but the 
duty of determining in the first instance, questions of employee 
status in matters arising under its statute (NLRB v. E. C. Atkins 
& Co., 331 U.S. 398)... . It must be assumed that Congress, not 
having attempted to spell out any precise or particularized defini- 
tion, intended to leave the problem of the application of the general 
language in Section 201 to an agency. The question then is: To 
what agency? 

As a matter of common sense and as a matter of law, it must 
be presumed, in the absence of a contrary showing, that Congress 
intended to leave the matter to the agency which administers the 
particular statute (NLRB v. E. C. Atkins & Co., supra; Phelps 
Dodge v. NLRB, 313 U. S. 177; NLRB v. Hearst Publications, 





8 Citing 14 National Mediation Board Annual Report 8 (1948). The Board 
states therein, “During 1948, the Board considered and determined a novel prob- 
lem raised by Northwest Airlines, a common carrier by air subject to title II of 
the act. A labor organization had filed an application with the Board for investiga- 
tion of a representation dispute among wage earners generally described as 
mechanical department foremen or supervisors of mechanics. The carrier con- 
tended that any investigation by the Board of the alleged dispute was untimely 
and inappropriate in the absence of an order of the Interstate Commerce Com- 
mission defining the work performed by the persons above referred to as that 
of employees or subordinate officials under the Railway Labor Act. The problem 
as thus presented questioned the right of the Board to determine whether wage 
earners employed by airlines are employees or subordinate officials within the 
meaning of the act. Following a public hearing and consideration of briefs filed 
by a large number of airlines and labor organizations, the Board handed down 
a determination with an opinion in which it found as a matter of law that it 
had the authority and the duty to determine who are employees or subordinate 
officials of carriers by air pursuant to title II of the Railway Labor Act, as 
amended.” The board then cites determination Northwest Airlines, May 26, 1948, 
supra Note 2. 

4In the Matter of Representation of Employees of the Northwest Airlines, 
Inc., Determination of May 26, 1948. 
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supra; Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41 at 
49-50, and Endicott Johnson v. Perkins, 317 U. S. 501, 509) .”5 


In view of the overwhelming weight of the United States Supreme 
Court decisions relied upon by the National Mediation Board in sup- 
port of its jurisdiction to determine whether particular airline person- 
nel are embraced by the term “employee” or “subordinate official” 
covered by the Railway Labor Act, and in view of such actual deter- 
minations by the National Mediation Board, it cannot realistically be 
denied that there functions under the Railway Labor Act an agency 
for the determination of such matters.® 

It is true that the Railway Labor Act does not exclude supervisors 
from the term “employee” or “subordinate official” covered by the Act 
as is provided for in the Labor Management Relations Act of 1947.7 
Actually, as held by the National Mediation Board, the Railway Labor 
Act upholds “‘the right of supervisors to engage in collective bargain- 
ing because of the inclusion therein of the term subordinate official.’ 
However, although foremen, supervisors, and subordinate officials are 





5 The Mediation Board, after so establishing its authority to determine in 
the first instance questions of coverage arising under Section 201, rejects the 
view that its authority is restricted by implication, stating, “Nor can it be argued 
that Section 202 restricts, by implication, the Mediation Board’s right to deter- 
mine in the first instance questions of coverage arising under Section 201. To so 
maintain is to assert that Congress inferentially intended that action by the 
Mediation Board, which operates in the field of labor relations and which must 
often act with expedition, must wait upon a decision by the Interstate Commerce 
Commission. The mere statement of the contention carries its own refutation. 
It is wholly unreasonable to assume that Congress intended the power of the 
Mediation Board to be dependent upon, or restricted by, the administrative tech- 
niques, calendar, backlog and budgetary restrictions of another Federal agency 
in the mediation or arbitration of labor disputes, and which, on the face of its 
own statute, has no jurisdiction over air carriers or their employees.” Section 
202 reads: “The duties, requirements, penalties, benefits, and privileges prescribed 
and established by the provisions of Title I of this Act, except section 3 thereof, 
shall apply to said carriers by air and their employees in the same manner and to 
the same extent as though such carriers and their employees were specifically 
included within the definition of “carrier” and “employee,” respectively, in sec- 
tion 1 thereof.” 

6 See National Mediation Board determinations in Cases Nos. R-1706, R-1718, 
R-1720, R-1721, R-1729, R-1735, and R-1744, Decided April 25, 1947 (In the 
Matter of Representation of Employees of the National Airlines, Inc., Pennsyl- 
vania-Central Airlines Corp.; and Mid-Continent Airlines, Inc., Clerical, Office, 
Stores, Fleet, and Passenger Service Employees); Case No. R-2107, Determina- 
tion Re Certain Supervisory Positions, August 17, 1949 (In the matter of Repre- 
sentation of Employees of the Northwest Airlines, Inc., Mechanical Department 
Foremen and Supervisors of Mechanics); Case No. R-2257, Determination June 
25, 1952 (In the matter of Representation of Employees of the Northwest Airlines, 
Ine., Coordinator Maintenance Regulations, Technicians, Instructors, Work Plan- 
ners and Maintenance and Inspection Procedures Planners). 


. .,7 That Act provides that the term “employee ... shall not include... any 
individual employed as a supervisor .. .” and defines “supervisor” to mean “any 
individual having authority, in the interest of the employer, to hire, transfer, 
suspend, lay off, recall, promote, discharge, assign, reward, or discipline other 
employees, or responsibility to direct them, or to adjust their grievances, or 
effectively to recommend such action, if in connection with the foregoing the 
exercise of such authority is not of a merely routine or clerical nature, but re- 
say the use of independent judgment.” 61 STAT. 186 (1941) Sec. 2(3) and Sec. 
‘“ a a No. R-2107, Determination Re Certain Supervisory Positions, August 
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covered by the Railway Labor Act, this should offer no cause for alarm 
to the airline industry because the National Mediation Board remains 
careful to exclude bonafide airline officials from such coverage. The 
Board recognizes that job titles “are often misleading and because of 
this the more reliable test of eligibility is the duties, functions, and 
responsibilities of a position.’’® Thus, in a series of cases involving the 
classification of ‘‘station manager,” the Mediation Board held: “‘Al- 
though there is some variance among the scheduled airlines in the 
designation used for such positions, the title ‘station manager’ appears 
to be used by a majority of the scheduled airlines. From the record 
there is clear indication that the duties and responsibilities of indi- 
viduals in such positions are basically of an administrative and super- 
visory character. Individuals in such positions are required to act as 
the carrier’s official representative in the city where stationed. This 
responsibility entails representing the airline before Government 
agencies, civic associations, and public groups in promotional and ad- 
ministrative capacities. In addition, station managers are responsible 
for handling the carrier’s affairs at the station, including the super- 
vision of the employees, hiring, firing, and training of workers, and 
for the enforcement of company rules and regulations in the conduct 
of operations of the station.’’!° From the foregoing quotation, it would 
appear that the National Mediation Board employs criteria of what 
constitutes “management” or an “official” not too dissimilar from the 
criteria of “supervisor” provided in the Labor-Management Relations 
Act. The National Mediation Board has expressed these criteria, in 
borrowing from Interstate Commerce Commission decisions dealing 
with railroad personnel, as follows: relative rank and authority to hire, 
dismiss, or discipline; payment of overtime, extent of vacation, sick 
leave and expense allowance, the type of accommodations furnished 
for road inspection trips, and whether stenographic services are pro- 
vided." The Board apparently would not give compelling weight to 
some of these criteria, but would appear to accept the statement of the 
Interstate Commerce Commission which it quotes, that “The line of 
demarcation between an official and subordinate official has never been 
sharply drawn, and any fact that may help to a reasonable answer to 
the question presented should be given consideration although in and 
of itself it might be considered trivial, yet when all of the facts are con- 
sidered as a whole the answer may be reached whether or not the em- 
ployee is a subordinate official.’’! 


From the foregoing, it would appear to be clear that although the 
line between ‘labor’ and ‘management’ is not clearly defined in the 
Railway Labor Act, the National Mediation Board has jurisdiction 
which it has exercised in making particular determinations, and that 





9 Ibid., p. 9. 

10 Cases Nos. R-1706, R-1718, R-1720, R-1721, R-1729, R-1735, and R-1744, 
decided April 25, 1947. 

11 Case No. R-2107, August 17, 1949. 

12 Ibid. 
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such determinations offer a practical guide to the airline industry 
sufficient to protect the interests of management as well as the interests 
of the employee. Conceivably, the National Mediation Board may limit 
its effectiveness in performing its primary function of mediation by 
participating in decision-making in a management-union dispute over 
coverage questions. In like matters, the Federal Mediation and Con- 
ciliation Service has refrained from involvement. But that Service has 
no representation — dispute functions, whereas the National Mediation 
Board, like the National Labor Relations Board, does determine repre- 
sentation questions. If the National Mediation Board should find that 
its mediation function is damaged by reason of its determination of 
representation and coverage questions, the time will then be reached 
for considering amendment of the Railway Labor Act on this matter. 
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NALYSIS of the variables which affect airline costs has extensive 

policy implications. This paper describes a study of the following 
cost influencing variables: (1) capacity of the plane; (2) length of the 
flight; (3) ton-mile load factor; (4) number of hours per day planes 
are utilized; (5) metropolitan population served; (6) average speed of 
planes; and (7) net assets of each firm. Investigation indicates that 
only three of these variables have significant correlation with cost per 
revenue ton-mile. These three variables are: ton-mile load factor; 
capacity of the plane; and number of hours per day planes are utilized. 
The four remaining variables mentioned above were found to be in- 
significant. This paper describes the regression analysis which gave rise 
to the above conclusions. 

It also seeks to evaluate the results of this regression anaylsis in the 
light of the theory of costs, operating conditions, and other factors 
which do not appear in the equations. The conclusion is reached, first, 
that length of flight stage is still an important variable. Cost theory 
suggests that, other things being equal, the line having the longer 
flight stage will have lower costs per revenue ton-mile. Different types 
of planes tend to obscure differences in cost of operation. Furthermore, 
the present average length of flight stage is greater than the average 
distance between cities served by the airline. Second, that daily flight 
time per aircraft is an important variable which has been neglected in 
existing cost studies. Third, that the number of variables affecting 
airline costs is so great as to justify more use of regression analysis as a 
supplement to conventional cost accounting methods. 

The relative significance of these variables is important when the 





1The authors are indebted to Professor Carleton Eugene Buell of the De- 
partment of Mathematics of the University of New Mexico for criticism of the 
statistical techniques employed in this study. Our thanks are also due to Pro- 
fessors Nathaniel Wollman, Mervyn Crobaugh and David Hamilton of the De- 
partment of Economics for suggestions about manner of presentation. We also 
wish to express our gratitude to the University of New Mexico Committee on 
— for two financial grants which encouraged us to go on with this inves- 

gation. 
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following questions are under consideration: airline corporate mergers; 
relative emphasis to be placed on coach traffic and first-class service; 
and the extent to which charges per passenger-mile or per ton-mile 
should decrease with increasing distance. Identifying and measuring 
the factors responsible for costs may have a significant bearing on the 
kind of air service the public receives and the amount of subsidy re- 
quired to get it. 

The investigation of these factors was made by means of a least- 
squares analysis. The purpose of this article is to examine the policy 
implications that result from the regression analysis. 

It is recognized that these variables are not the only variables which 
can significantly affect airline costs. Also, one of the variables used is 
of the omnibus type. That is, a number of elements enter into the load 
factor, for example, the top 97 pairs of cities served significantly affects 
the load factor.? It also seems likely that there is a relationship be- 
tween the number of top 97 pairs of cities served and metropolitan 
population. ‘The absence of late data on the top 97 pairs of cities served 
made it inadvisable in this particular experiment to attempt to measure 
the relative role of the number of the top 97 pairs of cities served. 


I. SELECTION OF VARIABLES 


The criterion for the selection of the other variables was their im- 
plications for air transport policy. Capacity of plane is important be- 
cause, it costs almost as much to buy and almost as much to operate a 
small plane as it does a large plane.? —The number of hours per day 
that a plane is used is important, because a substantial percentage of 
an airline’s investment is in its aircraft, and therefore, the greater the 
utilization the lower the unit costs will be. Theoretically, unit cost 
may be expected to be inversely correlated with the size of the firm. It 
therefore is necessary to consider the relative significance of the size of 
the firm. Metropolitan population served by an airline furnished an 
important clue to its market. Speed of the plane has been and is an 
important factor in the growth of airline travel. 

The cost influence of length of the flight has been prominent in 
recent discussions of airline costs. The certificated airlines argued in 
the Transcontinental Air Coach case that the principal reason why the 





2See Koontz, Harold D. “Economic and Managerial Factors Underlving 
Subsidy Needs of Domestic Trunk Line Air Carriers,” JRL. oF AiR LAw & Com., 
Spring 1951, pp. 127bf.; “Domestic Airline Self-Sufficiency: a Problem of Route 
Structure,” American Economic Review, March, 1952. pp. 118-120. 

3 Koontz, Harold D., “Airline Self-Sufficiency: Rejoinder,” American Eco- 
nomic Review, Vol. XLIII, No. 9, June, 1958. p. 875. It may be that research 
could develop a small cheap plane for the thinly trafficked routes. See Carter, 
John P., “Domestic Airline Self-Sufficiency: Comment,” Ibid., p. 370. One diffi- 
culty in the use of a small cheap plane, assuming that it has been developed, is 
that it is difficult to imagine the Civil Aeronautics Board allowing a common 
carrier plane to operate without two people capable of piloting it, and, pilots’ 
salaries are an important part of airline costs. 

_ Cherington, Charles R. “The Essential Role of Large Irregular Air Car- 

riers.” Future of Irregular Airlines in United States Air Transportation In- 
dustry, Hearings Before a Subcommittee of the Select Committee on Small Busi- 
ness, U. S. Senate, March 31 through May 8, 1953 (Washington, Government 
Printing Office, 1953), p. 578. 
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non-certificated and non-scheduled airlines were able to make their 
low rates for trans-continental coach service was their long flights.5 
American Airlines and Eastern Airlines made the matter of length of 
flight a specific issue in setting standard fares for the transportation of 
aircoach passengers between New York and Washington, D. C.® 


II. Dara AND METHOD 


Perhaps it will be easier for the reader to follow the somewhat 
mathematical material which follows if a non-mathematical tabulation 
of the most important single finding of this paper is presented here. 
The preparation of this table was suggested by the results of the re- 
gression analysis and prepared after the mathematical section was com- 
pleted. This tabular presentation compares a ranking of airlines on 
the basis of daily flight time per aircraft and ranked from low to high 
with a ranking of the same airlines on the basis of total operating ex- 
pense per revenue ton-mile. ‘The rank order of operating expense per 
revenue ton-mile, unlike that of average daily flight time per aircraft, 
is from high to low. The table follows: 


RANK CORRELATION BETWEEN DAILY FLIGHT TIME PER 
AIRCRAFT AND TOTAL OPERATING EXPENSE 
PER REVENUE TON-MILE 


Total Operating 


Daily Flight Time Expense 
per Aircraft per Revenue Ton-Mile 
Airline (from low to high) (from high to low) 
Wiggins af i 
Lake Central Z 3 
Bonanza 3 4 
West Coast 4 11 
Central 5 2 
Empire 6 8 
Wisconsin | 5 
Southwest 8 14 
Mohawk 9 12 
Trans-Texas 10 6 
All American 11 9 
Southern 12 4 
Northeast 13 13 
Pioneer 14 16 
Frontier 15 7 
Piedmont 16 15 


Source: Table I 


All the data used in this study applies to the year 1951. Table I 
gives operating and cost data for 31 airlines, and for the following 
variables: length of the interstation flight (in miles) ; speed of the plane 
(in miles per hour) ; plane utilization (average number of hours per 





5CAB Docket 3397 (Transcontinental Coach Type Service Case) et al., 
Opinion and Report of William J. Madden, Examiner. 

6 Docket No. 6098 Et Al. (The Short Haul Coach Fare Investigation) See 
particularly Supplemental Exhibit No. AA-e-2 of CAB Docket No. 3663. 











ANALYSIS OF AIRLINE COSTS 285 


day each plane is used) ; metropolitan population served; and operat- 
ing expense per revenue ton-mile (in cents) . 

Table II shows the method by which aircraft capacity was com- 
puted. The figures were derived by dividing revenue tons per aircraft 
mile by ton-mile load factor. Table III presents assets employed which 
figure was obtained by subtracting investments and special funds from 
total assets. 

Logarithms of each of the variables here presented were taken, with 
the exception of ton-mile load factor. In the case of the ton-mile load 
factor, the raw data were used in the form in which they appear in 
Table II. 

The logarithms of the variables previously described are represented 
by the following notations: 

X, = Cost per revenue ton-mile (in cents) 
X2 == Capacity of the plane (in tons) 

The airlines listed above all have flight stages of one hundred miles 
or less. The inverse correlation is not perfect, but it appears to be close 
enough to be regarded as significant. The material which follows seeks 
to measure more precisely the relative influence of each one of the 
variables considered. 


TABLE I 


OPERATING AND COST DATA 
(2) (3) (5) 


(1) Speed Plane Cost 
Length of the Utili- (4) (Total 
of the Plane zation Metro- Operating 
Flight (Average (Daily politan Expense 
(Flight Miles Flight Popu- per 
stage per Time lation Revenue 
i Aircraft Served Ton-Mile, 


in per 
Miles) Hour) Aircraft) (000) in cents) 
57 133 :06 116.3 


All American 6 20,200 

American 270 216 6:56 56,928 43.0 
Bonanza 100 140 4:27 183 141.5 
Braniff 176 182 6:36 11,869 50.6 
Capital 142 167 (328 41,097 51.0 
Central 51 134 4:40 1,757 818.5 
C&S 175 175 8:36 18,000 59.2 
Colonial P12 150 6:52 13,500 77.0 
Continental Tsk 179 6:30 3,831 62.3 
Delta 174 191 7:36 13,119 45.3 
Eastern 182 187 9:30 44,000 42.6 
Empire 59 143 4:50 451 112.4 
Frontier 81 141 7:28 2,500 125.2 
Lake Central 73 142 8:51 5,405 169.3 
Mid-Continent 144 167 6:12 6,725 64.8 
Mohawk 79 137 5:53 9,250 100.5 
National 199 207 8:17 23,481 42.9 
Northeast 94 150 6:46 16,000 81.1 
Northwest 271 202 6:53 27,000 56.7 
Piedmont 90 153 8:08 3,362 75.4 
Pioneer 89 150 7:03 2,050 (8: 
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Southern 
Southwest 
Trans-Texas 


TWA 


United 
West Coast 
Western 


Inland 


Wiggins 
Wisconsin 


Source: Recurrent Report of Mileage and Traffic Data and Recurrent Report of 
Financial Data, CAB where available, (Figures rounded). The remainder from 


67 
54 
78 
293 
270 
58 
172 
147 
45 
69 


147 
127 
147 
193 
207 
135 
181 
158 
116 
142 


6:09 
5:51 
6:05 
6:24 
6:38 
4:30 
6:40 
9:23 
2221 
5:43 


2,337 
5,143 
2,600 
51,500 
48,913 
1,850 
6,250 
1,000 
2,500 
6,500 


World Airline Record. (Chicago, Roadcap and Associates, 1952.) 


* Converted to decimal form. 
Source: Recurrent Re 


of Financial Data, CAB where available, (Figures rounded). The remainder from 
World Airline Record. (Chicago, Roadcap and Associates, 1952.) 


TABLE II 


TON-MILE LOAD FACTOR AND AVAILABLE TONS 
PER AIRCRAFT MILE 


Company 
All American 
American 
Bonanza 
Braniff 
Capital 
Central 
C&S 
Colonial 
Continental 
Delta 
Eastern 
Empire 
Frontier 
Lake Central 
Mid-Continent 
Mohawk 
National 
Northwest 
Piedmont 
Pioneer 
Southern 
Southwest 
Trans-Texas 
TWA 
United 
West Coast 
Western 
Inland 
Wiggins 
Wisconsin 


t of Mileage and Traffic Data and Recurrent Report 


(1) 
Revenue 
Tons 
per 
Aircraft 
Mile 

.96 
3.98 
.79 
2.57 
2.68 
.35 
SAG 
1.68 


(2) 
Ton-Mile 
Load 
Factor* 
.400 


166 
.430 


(3) 
Available 
Tons Per 
Aircraft 

Mile, 

Column (1) 
Divided by 
Column (2) 

2.40 

5.77 

2.21 

4.61 

5.25 

2.10 

3.89 





150.1 
78.9 
130.3 
46.2 
42.3 
103.3 
44.2 
64.7 
820.9 
130.9 
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TABLE III 
ASSETS EMPLOYED 
Adjusted Assets 


Investments (Total Assets 
Total and Special less inv. and 
Assets un special funds) 
(00000’s) (00000’s) (00000’s) 
All American 21.13 3.21 18 
American 1436.53 165.22 1271 
Bonanza 6.65 .01 6.6 
Braniff 160.30 5.81 154 
Capital 195.02 6.06 189 
Central 14.02 01 14 
C&S 114.16 3.11 111 
Colonial 35.34 .79 35 
Continental 49.74 3.49 46 
Delta 174.32 3.87 170 
Eastern 1042.58 187.84 855 
Empire 4.71 .02 4.7 
Frontier 17.66 IZ 18 
Lake Central 6.32 01 6.3 
Mid-Continent 76.12 2.44 74 
Mohawk 14.54 .09 14 
National 181.27 16.14 165 
Northeast 49.38 2.11 47 
Northwest 471.50 7.98 464 
Piedmont 21.60 3.10 19 
Pioneer 19.11 01 19 
Southern 12.44 01 12 
Southwest 16.06 .08 16 
Trans-Texas 11.10 42 11 
TWA 1217.98 120.07 1098 
United 1127.25 79.98 1047 
West Coast 10.98 01 TE 
Western 137.39 17.02 120 
Inland 16.61 .08 17 
Wiggins 2.03 62 1.4 
Wisconsin 10.80 01 11 


Source: Recurrent Report of Mileage and Traffic Data, and Recurrent Report of 
Financial Data, CAB where available, (Figures rounded). The remainder from 
World Airline Record. (Chicago, Roadcap and Associates, 1952.) 
x; = Flight stage (length of the non-stop flight in miles) 
x, = Ton-mile load factor (in decimal form) 
x; = Number of hours per day planes are utilized 
Xs = Metropolitan population served (in hundreds of thou- 
sands) 
x; = Average speed of planes (in miles) 
Xs = Net assets of each firm (in hundreds of thousands of 
dollars) 


The following linear equation arises from the logarithms (or raw 
data, as the case may be) of the above data. 


Xi = BX. a B;Xs3 6 6 BsXs a K 
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The B’s in this equation, commonly referred to as regression coefhi- 
cients, may be obtained by the method of least squares. Let 


n oe 
Zi; = nz (xi - Xj) (Xj -_ X}) 


The best estimate of x; may be given in terms of the remaining vari- 
ables obtained by selecting the regression coefficients so as to satisfy 
the following simultaneous linear equations.* 


B.Zo2 ++ B;Z23 + cee + BuZou = Zo1 
B.Z32 + B;Z33 + e090 + BuZsam = Z31 
B.Znz + B;Zns + cee + Butuan = ) 


When the logarithms of the data previously described were arranged 
in a form corresponding to the above set of equations, the result was 


TABLE IV 
SIMULTANEOUS EQUATIONS 


319.05B,+246.32B,+57.03B,+107.87B,+50.97B,+73.20B,+82.86B,=-310.33 
246.32B,+284.64B,+59.40B,+ 87.90B,+46.62B,+76.78B,+83.36B,=-272.48 
57.03B,+ 59.40B,+18.01B,+ 26.06B,+11.29B,+16.58B,+18.62B,=- 77.07 
107.87B,+ 87.90B,+26.06B,+ 73.58B,+16.13B,+26.62B,+28.99B,=-141.12 
50.97B,+ 46.62B,+11.29B,+ 16.13B,+18.92B,+13.89B,+19.07B,=- 49.19 
73.20B.+ 76.78B,+16.58B,+ 26.62B,+13.89B,+24.87B,+24.73B,=- 81.75 
82.86B,+ 83.36B,+18.62B,+ 28.99B,+19.07B,+24.73B,+29.40B,=- 88.12 


Techical note: In obtaining the above moments, the logarithm of the variable 
x, (net assets of each firm) was divided by 10. This had the effect of divid- 
ing Z;, by 100 and of dividing Z,; and Z,;; by 10. An adjustment was made 
to the final regression coefficient by dividing it by 10. See Klein, Lawrence R., 
Econometrics (Row, Peterson and Company, 1953), p. 146, for the logic of 
this adjustment. 
Table IV. Solutions to the simultaneous equations given in Table IV 
were computed by means of the Doolittle method. This method of 
computation is outlined by Klein.® 

The Doolittle method enables the computer to obtain the inverse 
moment matrix simultaneously with the regression coefficients. Ele- 
ments in the diagonal of the inverse moment matrix are in turn used 
to establish the significance levels of the regression coefficients.® 

Computations gave the regression coefficients, standard deviations, 
and significance levels shown in Table V. 


III. SIGNIFICANCE OF COMPUTATIONS 


The application of student’s ¢ distribution in Table V indicates that 
there are only three variables with significant coefficients, if it be as- 





7 See, for example, Harald Cramér, Mathematical Methods of Statistics, 
(Princeton University Press), p. 303. 
8 Klein, Lawrence R., Econometrics (Row, Peterson and Company, 1953), 


pp. 144-158. 
® Kenney and Keeping, Mathematics of Statistics (D. Van Nostrand), p. 314. 
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sumed that a 5% level of significance is necessary before a regression 
coefficient is accepted as significant. These three variables are: capacity 
of the plane; ton-mile load factor; and plane utilization (number of 
minutes per day planes are used). The remaining variables are be- 
lieved to be insignificant. Both capacity of the plane and load factor are 
significant at the 1% level; while plane utilization is significant at the 
2% level. Coefficients of the magnitude of those obtained for length 
of flight, metropolitan population, speed of the plane and size of the 
firm would have been obtained by chance one time out of 5. 


TABLE V 
REGRESSION COEFFICIENTS 
Capacity Length Metro- Net 
of the of the Ton-mile politan Average Assets 
plane flight (in Load Flight population speed of of each 
. (in tons) miles) Factor Time served planes firm 
Regression 
Coefficients -.423 +.229 -2.583 -.476 +.545 -.752 +.068 
Authors’ 
t ratio 3.39 1.20 5.09 2.49 1.17 1.23 .082 
Significance 
Levels* .O1 2 .O1 .02 .20 .20 .50 


(approx.) 

* A confidence level of .01 indicates this regression coefficient will arise by 
chance once in a hundred trials. 

It therefore appears that the true regression coefficient of each of 
these variables is zero. Even if we should decide to regard any one of 
these variables as significant, its level of significance is so low in com- 
parison with the three “significant” variables that we should probably 
be safe in ignoring it. 

A question arises as to whether or not the simultaneous omission 
of four variables from a regression equation might not cause a signifi- 
cant decrease in the ability of the equation to make predictions. We 
have shown that the omission of certain variables singularly would not 
significantly affect the equation. As a matter of fact, a further test, 
showed that simultaneous elimination of four variables would not 
significantly decrease the efficiency of the equation.’ 

If all variables except those found to be significant are ignored, a 
new least-squares equation results. This equation will have regression 
coefficients which are slightly different from the regression coefficients 
for the same variables previously computed. Further information on 
these variables is shown in Table VI. 

Note that the decimal for the regression coefficient of the load fac- 
tor has been shifted in Table VI. This permits us to use the load factor 
in percentage form instead of the somewhat unusual decimal form. 





10 For a simple and understandable explanation of the test used for this pur- 
a i McNemar, Quinn, Psychological Statistics (John Wiley & Sons, 1949), 
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TABLE VI 
Ton-mile 
Load Capacity Plane 
Factor of the Utilization 
(in percent- plane (minutes 
age) (in tons) per day) 
Regression coefficient -.022784 -.3876317 -.559280 
Standard deviation of 
regression coefficient .096 .004 189 
Confidence limits of 
regression coefficients .014 to .18 to .2 to 
.030 58 9 


Coefficient of partial 
correlation .733 607 500 
When the regression coefficients of Table VI are properly fitted 
into an equation, the following expression results: 


Y= (= aa) (R —- (S —) 


In this equation, Y is the cost per revenue ton-mile (in cents) ; e is the 
base of natural logarithms; R is the capacity of the plane (in tons) ; 
S is a measure of plane utilization (average flight time per plane per 
day) ; and t is the one-mile load factor (in percentage) . 

The multiple correlation coefficient of the above equation was 
found to be in the neighborhood of .96. By Snedecor’s table™ this 
equation would have reached the 1% level of significance with a corre- 
lation of .573. This means that the correlation here obtained is signifi- 
cant far beyond the 1% level. 

A multiple correlation coefficient of .96 indicates that 92% of the 
variation is due to the three variables emphasized if it be assumed that 
changes in them are not the result of other factors. The remaining 8% 
is due to all other factors. The other factors may consist of managerial 
skill, variations in accounting methods, variations due to length of the 
haul, variations due to regional differences, etc. 

Table VI indicates that the confidence limits of this equation are 
broad. This means that, although the regression coefficients fit the 
observed data well, these coefficients are subject to considerable error 
when they are applied to the universe of data similar to that from 
which the observations were taken. In other words, if we were to fit 
this equation to observations in a year other than 1951, we should ex- 
pect considerable error. 


IV. CONCLUSIONS 


As previously stated, the indications from the regression analysis 
that length of flight stage is an insignificant factor in airline costs is 
viewed with great reserve. The empirical data does not yield results 
cost theory would lead us to expect. Stated in another way, a larger 
sample than one year is necessary before one is justified in concluding 





11 Snedecor, George W., Statistical Methods (Iowa State College Press, 
1940) p. 286. 
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that length of flight stage is unimportant. Other things being equal, 
the line with shorter flight stages will at the minimum have to spend 
more time in idling its engines on the ground and lifting the plane to 
the desired operating flight level. Gasoline consumption per plane 
mile in reaching operating height is, of course, greater than that used 
at cruising altitudes. Furthermore, this regression analysis does not 
differentiate between types of planes. For example, a large number of 
the feeder airlines used in this comparison operate with DC3s. These 
planes are adapted to short-stage flights and operation costs are much 
lower than the later two and four engine planes used by the trunk 
airlines. Perhaps a still more important reason for believing that flight 
stage is a significant variable is that the average length of plane hop is 
now much greater than the average length of interstation flight. The 
increase in the number of through flights accounts for this difference. 
These longer flight stages are very important because on them the total 
travel time (in terms of elapsed time of transit from passenger's place 
of business or residence to destination business or residence) vividly 
shows the superiority of air transportation to competing media of trans- 
portation for such distances. 

The most significant conclusion of this study is that daily flight 
time per aircraft is a significant variable in airline cost. The regression 
analysis of empirical data confirms the a priori hypothesis that unit 
costs, other things being equal, decrease with increased utilization. 
There is a point, of course, beyond which this is not true. Repair costs 
and fuel costs are, of course, also related to the number of plane miles 
or plane hours. 

This finding supplements and clarifies the conclusion of Koontz as 
to the crucial role of the route structure in airline costs. An airline 
must have a route long enough to enable it to use its planes a reason- 
able number of hours per day. It seems unnecessary to labor the point 
that Wiggins Airline with a daily flight time per aircraft of only two 
hours and twenty-one minutes is going to be a high cost operation. 

Our data indicate that any cost analysis which does not take into 
account number of hours per day of plane utilization as well as capacity 
of plane, and load factor is unrealistic. The existing flight stage cost 
studies, while specifying load factor and capacity of plane do not take 
into account explicitly daily flight time per aircraft. 


Moreover, the study herein presented avoids the controversial as- 
sumptions involved in deciding how to allocate indirect costs to flight 
stages. The statistical approach, also, can bring into focus the most 
important cost influencing variables from the standpoint of the country 
as a whole. Regression analysis would seem to offer the possibility of 
a starting point from which to measure deviations from average. This 
regression analysis, for example, strongly confirms both the theory of 
costs and available empirical studies as to the crucial importance of the 
load factor. It partially confirms Koontz’s finding that the size of the 
firm is relatively unimportant in airline costs. The indication is, how- 
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ever, subject to the reservation that the route structure should be long 
enough to make possible use of planes a reasonable number of hours 
per day. The large number of variables in airline costs would seem 
also to suggest the need of regression analysis as a workable tool in 
weighing the relative importance of these variables. Further work in 
this field would, however, require a larger sample than was available 
when this paper was prepared. 

The extent to which the cost of rendering passenger service be- 
tween, for example, Boston — New York — Washington is increased by 
time lost in waiting — part of the time with engines running — for 
tower clearance, and stacking merits further investigation.’? The prob- 
lem of the relationship between congestion of air traffic, duration of 
weather requiring instrument flying, length of flight stage and fares 
between densely populated Atlantic Seaboard cities, probably has not 
been finally disposed of despite the fact that American Airlines and 
Fastern Airlines have given up, at least for the time being, their efforts 
to get higher coach fares between Boston — New York — Washington 
on long-haul coach trips. The limitation by the CAB of the number of 
scheduled seat miles between congested short flight stage cities on the 
Atlantic Seaboard in such a manner as to insure high average load fac- 
tors between such airports merits consideration. The unanimity of all 
studies, including this one, on the importance of the load factor is the 
basis for this suggestion. This does not rule out the validity of differ- 
ential fares as another method of more closely correlating fares and 
costs between such centers. 





12 The element of circuity resulting from a multiplicity of air routes serving 
heavily populated areas appears to have been allowed for in counting scheduled 
ramp-to-ramp elapsed time. 
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INTRODUCTION 


| preva by its past, civil air transportation has made great 
strides in providing safe, efficient and economic service in the 
United States. A study of the present, however, provides no grounds 
for complacency. It reveals the need for persistent efforts if the im- 
proved service possibilities of a technologically young industry are to 


be realized in a dynamic market. Current analysis also discloses heavy * 


continued reliance on financial support by the public treasury for 
some parts of the civil air transport system. While public financial 
support is not necessarily undesirable, the present degree of depend- 
ence is viewed critically by transportation authorities and has become 
a matter of concern for the Civil Aeronautics Board. 


The Board itself has suggested that the civil air transport industry 
can be strengthened and the public financial support reduced through 
reshuffing the airlines’ operating structures by consolidation and 
mergers. In its Statement of Policy relating to the Economic Program 
for 1949 it urged the industry to call “. . . to our attention uneconomic 
route pattern situations and possible corrective actions which may be 
corrected by mergers, consolidations, interchanges or suspensions.’’! 
Later it proposed to study “The possibility, feasibility, and desirability 
of bringing about the merger of air carriers where such mergers would 
result in the improvement of the structure of the air transportation 
map of this country, and would result in substantial public benefits 
and lower mail rates.”? While the agency has recently disapproved, at 
President Eisenhower’s direction, of Eastern Air Line’s acquisition of 
Colonial Airlines, it is unlikely that this will be the last development 
in the attempt to strengthen the air route pattern by consolidating 
airline facilities. In fact, steps have been taken to determine the pub- 
lic interest in the consolidation of other airline properties.® 





1 Statement of Policy Respecting Economic Program of 1949, February 26, 


2 Annual Report of the Civil Aeronautics Board, 1950, p. 2. 

3 The Board has instituted investigations to determine whether Lake Central 
should be oe by other airlines and whether Southwest and Bonanza should 
be merged. Annual Report of the Civil Aeronautics Board, 1958, pp. 8-4. Hear- 
ings were initiated in May on Pioneer’s and Continental’s proposal to consolidate 
their facilities. The Board has initiated an investigation to determine the public 
interest in integrating Braniff and Continental if the Pioneer-Continental pro- 
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It is the purpose of this paper to describe and analyze regulatory 
policy on mergers and acquisitions.** 


JURISDICTION OF THE CAB 


The Civil Aeronautics Act of 1938 gives jurisdiction over mergers 
of domestic airlines to the Civil Aeronautics Board. Where the pro- 
posed action involves an air carrier which is authorized to engage in 
overseas or foreign air transportation it is also subject to the approval 
of the President.® 

In the event that the proposal for a consolidation of facilities neces- 
sitates the transfer of a certificate of convenience and necessity, section 
401 (1) of the Act applies. This section requires Board approval for a 
transfer. The agency is directed not to approve the transfer unless it is 
consistent with the public interest. 

Section 408 invokes the jurisdiction of the Board where a consoli- 
dation or merger is involved. The appropriate provisions of the sec- 
tion read as follows: 

(a) It shall be unlawful unless approved by order of the Author- 
ity [Board] as provided in this section— 

(1) For two or more air carriers, or for any air carrier and any 
other common carrier or any person engaged in any other phase 

of aeronautics, to consolidate or merge their properties, or any 


part thereof, into one person for the ownership, management, or 
operation of the properties theretofore in separate ownerships; 


(5) For any air carrier or person controlling an air carrier, any 

other common carrier, or any person engaged in any other phase 

of aeronautics, to acquire control of any air carrier in any man- 

ner whatsoever; 
Section 408 (b) requires the Board to give approval unless the proposed 
action is inconsistent with the public interest. Although the directives 
in Sections 401 and 408 are worded differently, the Board has held 
they are synonymous in their intent. The public interest is the impor- 
tant consideration and the proposal must contribute to the realization 
of this objective.® 

Congress has laid down the broad principle that the Board be 
guided in its actions by the public interest. In an attempt to partially 





posal is not in the public interest. Order Serial No. E-7977 (1953). The CAB 
delayed its decision in the Reopened New York-Balboa Through Service Proceed- 
ing, Order Serial No. E-8189 (1954), and has urged the carriers involved to 
explore the possibilities of creating one line to service Pangra’s and Braniff’s 
present international routes. 

38 For earlier articles relating to this subject see Bluestone, “The Problem 
__of Competition Among Domestic Trunk Airlines,” 20 JRL. or AIR LAw & Com. 

879, and 21 JRL. or AiR LAw & Com. 50; Anderson, “Airline Self-Sufficiency and 

the Local Air Service Problem,” 21 JRL. or AiR LAw & Com. 1; Goodrick, “Air 
Route Problem in the United States,” 18 JrLt. or Ark LAw & Com. 281; and 
Whitehead, “Effects of Competition and Changes in Route Structure on Growth 
of Domestic Air Travel,” 18 JRL. oF AIR LAw & Com. 78. 

452 Stat. 987, 1001, 49 U.S.C. 481, 488. 

552 Stat. 1014; 49 U.S.C. 601. 

6 Acquisition of Mayflower by Northeast Airlines, 4 C.A.B. 680, 681 (1944) ; 
Delta-Chicago & Southern Merger Case, Initial Decision of the Examiner, Docket 
No. 5546 (1952). 
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interpret this general concept it stated in section 408 (b) that a merger 
proposal shall not be approved if it would result in the creation of a 
monopoly which would restrain competition or jeopardize another 
carrier,’ Although not expressly referring to the question of mergers 
or acquisitions of control, section 2 of the Act provides additional 
statutory standards which the Board is to consider in determining the 
public interest. These include 1) the encouragement of an air trans- 
portation system adapted to the present and future needs of commerce, 
the postal service and national defense, 2) the preservation of the ad- 
vantages of air transportation, the promotion of safety and sound 
economic conditions in such transportation, and the improvement of 
relations between, and coordination of transport by, air carriers, 3) the 
promotion of adequate, economical and efficient services at reasonable 
and nondiscriminatory charges and absent unfair and destructive com- 
petition, 4) the achievement of competition to the degree necessary to 
assure a sound air transportation system, and 5) the development of air 
commerce. 

All of these, however, give no more than general direction to the 
Board’s deliberation. It remains with the agency to exercise discretion 
in the individual cases before it within the framework of these broad 
statutory principles. It is also within the agency’s province as stated 
in section 408 (b) to attach such terms and conditions to a proposed 
merger as it finds just and reasonable. 


PuBLIC INTEREST 


A review of its decisions in merger, consolidation and transfer cases 
reveals the specific factors which the Board has considered in deter- 
mining the public intérest in such actions. These factors are whether 
1) the proposal will result in an integrated, rational and economical 
route pattern, 2) it will suppress competition and injure another air 
carrier, 3) the transfer price is satisfactory, and 4) the interests of labor 
are protected. 


Integrated, Rational and Economical Route Patterns 


There is public interest in a proposed merger if it will result in an 
integrated, rational and economical route pattern which will produce 
improved services and economies of operation. Improved service is 
anticipated if the merger creates the possibilities of through, one- 
carrier flights in lieu of two-carrier, connecting schedules. Historical 
inter-line traffic, the traffic exchanged by two lines, is studied to de- 
termine the extent to which passengers would be convenienced by 
one-carrier, improved service. If the inter-line traffic is substantial it is 
assumed there will be a significant value to the traveling public in the 
establishment of a consolidated company and the elimination of the 
need to exchange passengers. At the same time, it is also assumed that 
because of this convenience to passengers, traffic will increase to the 
extent that revenues of the surviving carrier will be improved. 
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The possibilities of achieving economies by consolidating the facili- 
ties of two airlines are also explored in determining the public interest 
in a proposed merger. Savings may result as facilities and personnel 
are jointly used and as direct operating economies result from more 
rational route structures. If the surviving carrier is strengthened finan- 
cially by increased revenues or more economical performance the 
public interest is advanced. If the airlines are being subsidized the 
mail pay need may be lessened. 

The Board approved United Air Lines’ acquisition of Western’s 
route No. 68 (Denver to Los Angeles) when it found the proposal would 
result in an integrated and rational route pattern which would pro- 
mote the public interest.* The finding was based on the record which 
showed a large number of passengers traveling between points on 
United’s route east of Denver and Los Angeles, on Western’s route, 
via the two systems with the passenger exchange effected at Denver. 
The Board referred to route No. 68 as a segment in the great circle 
transcontinental route from New York to Los Angeles. The passenger 
traffic over this route would be convenienced by the establishment of 
one-carrier service in lieu of the existing two-carrier service of United 
and Western. 

The dynamic nature of the advantage of integration, and the 
Board’s adjustment of its policy to changed conditions, can be seen 
from an examination of the background of the above case. In 1940 
the agency prevented United’s direct entrance into Los Angeles (the 
feat accomplished in the 1947 case) by rejecting a request to approve 
that carrier’s acquisition of Western.’ In 1944 United’s bid for direct 
entry into Los Angeles was again rejected when Route No. 68 was cer- 
tificated but was granted to Western rather than United.® In both the 
1940 and 1944 decisions the agency acknowledged the strong possibili- 
ties of creating an integrated and rational route by permitting United 
to provide through service from points on its system east of Denver to 
Los Angeles. This consideration was not strong enough, however, to 
overcome the public interest in maintaining Western as a strong re- 
gional carrier which would be seriously damaged by granting United 
direct access to the south California city. 

Whereas the protection of Western had been the principal factor 
in the 1940 and 1944 cases, technological developments had changed 
the weight of the considerations involved by 1947 and route integra- 
tion had become of greater importance.'° While two-carrier, DC-3 
connecting service between the East and Los Angeles was adequate and, 
in fact, made Western’s connecting service one of the strongest seg- 
ments of its system in the early 1940’s, the advent of new post-war air- 





7 United-Western, Acquisition of Air Carrier Property, 8 C.A.B. 298 (1947). 

8 United-Western, Interchange of Equipment, 1 C.A.A. 728, (1940); United- 
Acquisition of Western, 1 C.A.A. 789 (1940). In 1940 the entry of United into 
Los Angeles would have been achieved via Salt Lake City. 

9 Western, Denver-Los Angeles Service, 6 C.A.B. 199 (1944). The examiner 
had recommended United for this route. 

10 It is probable that Western’s financial straits carried considerable weight 
with the Board in its 1947 decision. Note 38 infra. 
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craft had increased the value of one-carrier, through service by 1947. 
That is, nonstop flights utilizing the new equipment from Chicago and 
the East to the West Coast decreased the value of the connecting serv- 
ice and enhanced the public interest in one-carrier operations. In other 
words, technological developments had reduced the value to Western 
of Route No. 68 as through service became feasible. While the public 
interest in maintaining Western as a strong regional carrier continued, 
its retention of Route No. 68 would no longer make the same relative 
contribution to that end. 

National’s acquisition of Carribean-Atlantic failed to secure Board 
approval in 1946. It was pointed out that there was no possibility of 
physical fusion of the two systems which were separated by 1,000 miles 
of ocean and which served two different territories. This condition 
would prevent the realization of any significant economies of operation. 
It was also unlikely that a normal flow of traffic would be convenienced 
by the merging of two such physically non-integrated systems." 

The CAB denied American’s request for approval of its proposal 
to acquire Mid-Continent. It was stated that the two systems it was 
proposed to merge were non-complementary and that therefore amal- 
gamation would not contribute to a well coordinated air network. The 
tests applied were the amount of traffic which the two lines had ex- 
changed in the past and the volume of traffic which moved between 
points on the two systems and which would be convenienced by one 
carrier service. While Mid-Continent did exchange much traffic with 
other lines, the exchange with American was relatively small.1? 

A proposed merger of Braniff and Mid-Continent was approved in 
1952, however. The interline traffic of the two systems which would 
be provided one carrier service under the proposal was an important 
consideration in the decision. This improvement in air travel facili- 
ties, it was thought, would stimulate traffic and thus increase commer- 
cial revenues. This, together with the savings in ground and indirect 
operations which were expected from the elimination of duplicate 
facilities, should reduce the mail pay needs of the merged carriers.1* 

Improvement which may occur in the service is not the only con- 
sideration in finding that an integrated, rational and economical route 
pattern will result from merging two systems. On numerous occasions 
the Board has pointed out that the action may cause substantial econo- 
mies. When approval was given for the consolidation of Monarch and 
Challenger in 1949 it was indicated that the economies of the combined 
operations would be of even greater public interest than would the 
expedited traffic flow. Savings in both indirect and direct expenses 
were anticipated. Indirect accounts of the consolidated company would 





11 National-Carribean-Atlantic Control Case, 6 C.A.B. 671 (1946). 

12 American Airlines, Acquisition of Control of Mid-Continent Airlines, 7 
C.A.B. 365 (1946). 

13 Braniff-Mid-Continent Merger Case, Initial Decision of the Examiner, 
Docket No. 5876 (1952). See also Acquisition of Mayflower by Northeast Air- 
lines, 4 C.A.B. 680 (1944); Northern Consolidated Airlines, Consolidation, 8 
C.A.B. 110 (1947); Delta-Chicago & Southern Merger Case, Initial Decision of 
the Examiner, Docket No. 5546 (1952). 
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reflect the joint use of personnel and facilities. Direct accounts would 
benefit as dead ends, formerly existing for both companies at Denver 
and Salt Lake City, were eliminated and the more efficient use of per- 
sons and equipment was possible. The Board believed the mail pay 
requirement of the operations would be reduced as a result of the 
economies which were anticipated." 

When the Delta-Chicago & Southern merger was approved it was 
expected that the action would permit a more efficient utilization of 
equipment. It was thought probable that additional service could be 
offered without any increase in the number of aircraft because of im- 
proved use which could be made of existing planes. Again there was 
reference to an expected reduction in mail pay requirements as a result 
of these economies.'® 

Approval of American Airlines’ acquisition of American Export 
Airlines was granted when it was thought integration of the two sys- 
tems would produce economies which would contribute to the strength 
of the international carrier. Uniting the operating organizations and 
experience and the traffic generating facilities of American in the 
United States and the experience and organization of American Ex- 
port in international service would permit the exploitation of the com- 
bined strength of the two companies. The CAB believed the result 
would be substantial economies of operation, maintenance, sales and 
advertising, more effective traffic generation and the promotion of 
international air transportation.!® 

Although savings in mail subsidy were expected as a result of econo- 
mies of operation, the President, under section 801, directed the Board 
to disapprove Eastern’s acquisition of Colonial. The Board had de- 
termined that Eastern had unlawfully acquired control of Colonial, 
but had recommended approval of the merger on the basis of expected 
economies. The President recognized the possibilities of achieving a 
better integrated and more rational and economical route structure, 
but stated that these ends should not be achieved by unlawful means.!* 

While convenience to the traveling public and economies of opera- 
tion have been major considerations in determining whether a pro- 
posed acquisition will result in an integrated, rational and economic 
route pattern, there have been other factors which have influenced 
the Board’s decisions. On several occasions it was pointed out that a 
proposal would probably strengthen the remaining carrier financially. 
Retention of Route No. 68 by Western would cause a further deteriora- 
tion of the financial position of an already weak carrier. On the other 





14 Monarch-Challenger Merger Case, 11 C.A.B. 33 (1949). 

15 Delta-Chicago & Southern Merger Case, Initial Decision of the Examiner, 
Docket No. 5546 (1952). See also Northern Consolidated Airlines, Consolidation, 
oe 110 (1947); Wien Alaska Air—Acquisition, Mirow Air, 3 C.A.B. 207 
16 American Airlines, Control of American Export Airlines, 6 C.A.B. 371 
(1945); Northeast Airlines, North Atlantic Route Case, 6 C.A.B. 319 (1945). 

17 Eastern-Colonial, Acquisition of Assets, Order Serial No. E-8186 (1954). 
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hand, relinquishing its role in the transcontinental market would 
strengthen Western as a regional operator.'® 

The probability of improved management was given as an impor- . 
tant consideration leading to the approval of Western’s acquisition of 
Inland. There was little likelihood of substantial traffic interchange 
between the two systems. But the Board thought there was evidence 
that in the past Inland’s operations procedure and maintenance as well 
as its operating personnel had not measured up to the standards which _ 
the public interest required. Further, there appeared reason to believe 
that Inland’s management had been at least partially responsible for 
the carrier’s financial difficulties. Western’s acquisition of Inland would 
extend the benefits of its superior management, financial policy and , 
its higher standards of operation to the acquired carrier.’® 


Suppression of Competition to the Injury of Another Air Carrier 


The Act requires disapproval of a proposed merger if it would 
create a monopoly and “thereby restrain competition or jeopardize 
another air carrier.” However, the Board has never interpreted the 
Act to require uncontrolled competition. ‘To the contrary, its decisions 
indicate it has pursued a policy of controlled competition. By means 
of its certification powers if has -restrictedentry into the field of air 
transport. By its regulation of services it restrains competition among 
the existing companies. It appears that the agency has interpreted 
the Act to require the prevention of 1) uncontrolled competition which 
would jeopardize another company, and 2) “undesirable” domination 
of air commerce by a carrier. This was clearly stated when the Board 
said, 

The question of the effect that the transfer of a certificate will 

have on existing carriers has been and will continue to be an im- 

portant issue in transfer cases and where the facts establish that 


approval of the agreement would unduly disturb the competitive 
balance the agreement will be disapproved.2° 


In those cases in which mergers were approved the Board has usu- 
ally indicated that the diversionary impact of the consolidated company 
on other carriers would not be of serious proportions. Improved serv- 
ice, economies of operation and strengthened carriers were given as 
justification for the mergers. These developments were anticipated 
as a result of improved traffic facilities. They were not expected as a 
consequence of the elimination of competition. A merger was not per- 
mitted if it would provide uneconomic competition and weaken other 
carriers. It was not approved if the result would be undesirable domi- 
nation of air transport by one company. 


American was not allowed to acquire Mid-Continent. Not only 





18 United-Western, Acquisition of Air Carrier Property, 8 C.A.B. 298 (1947). - 
See also Northern Consolidated Airlines, Consolidation, 8 C.A.B. 110 (1947). 

19 Western Air Lines, Acquisition of Inland Air Lines, 4 C.A.B. 654 (1944). 
See also Wien Alaska Air—Acquisition, Mirow Air, 3 C.A.B. 207 (1941). 
— & Southern Merger Case, Order Serial No. E-7052, p. 8 
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were the two systems uncomplementary, but the proposal would have 
a deleterious effect on competition. American was already the largest 
domestic carrier. The acquisition of Mid-Continent would increase 
its size. Furthermore, American would acquire a competitive advan- 
tage in connecting traffic. Whereas, at the present Mid-Continent’s 
interline traffic was exchanged largely with other carriers because of 
greater convenience, the proposed consolidation would permit Ameri- 
can to control this traffic, routing it over its own lines, to the disadvan- 
tage of other companies.** 

Alaska Airlines, largest carrier in Alaska, was not permitted to ac- 
quire Cordova. Its acquisition would have given Alaska an overwhelm- 
ing competitive advantage over the remaining Alaskan lines. This 
would have precluded, it was thought, the development of the balanced 
competition which the public interest required.” 

Potentially uneconomic competition was the consideration when a 
proposal to unify Southwest and West Coast, two local service lines 
operating on the Pacific Coast, was rejected. Trunk lines flying in the 
area had expressed a strong distaste for the proposal on the grounds 
it would divert traffic from them. The agency found ample justifica- 
tion for these fears and refused its approval for the move.”* 

Other local service lines were permitted to merge notwithstanding 
the fears of the trunk lines. In these cases the Board thought trunk 
line traffic would not be diverted but would continue to move as it 
had in the past because of the established position of the major lines. 
The local lines were required to stop at intermediate points, while the 
trunk lines could offer faster service by minimizing their stops. 
Furthermore, the major airlines had greater advertising, stronger sales 
facilities and superior equipment. In other words, the local service 
lines were expected to remain fundamentally local lines while the 
trunk lines would continue to carry the trunk line traffic.”4 


Purchase Price 


The price at which it is proposed to transfer assets has been an addi- 
tional consideration in airline merger cases. Terms of the agreement 
must be reasonable and must not impair the capacity of the acquiring 
company to provide efficient service. The Board has maintained that 
reasonableness of purchase price depends not only upon the ability of 
thé purchaser to pay the price, but also upon the value of the property 
to be acquired. The agency must be satisfied that the carriers’ financial 
condition will permit it to meet the terms of the proposal. It must 





21 American Airlines, Acquisition of Control of Mid-Continent Airlines, 7 
C.A.B. 365 (1946). 

22 Acquisition of Cordova by Alaska Airlines, 4 C.A.B. 708 (1944). See also 
Alaska Air, Service to Anchorage, 3 C.A.B. 522 (1942). For decisions approving 
mergers on the ground that the competitive balance would not be destroyed see 
Marine Airways, Alaska Air Transport—Consolidation, 38 C.A.B. 815 (1942); 
Wien Alaska Air—Acquisition, Mirow Air, 3 C.A.B. 207 (1941). 

28 Southwest-West Coast Merger Case, Order Serial No. E-5594 (1951). 

24 Monarch-Challenger Merger Case, 11 C.A.B. 33 (1949); Arizona-Monarch 
Merger Case, 11 C.A.B. 246 (1950); West Coast Empire Merger Case, Order 
Serial No. E-6550 (1952). 
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also be convinced that the value of assets transferred has not been in- 






efficient service without additional financial support from the govern- 
ment. 

Braniff Airways’ proposed acquisition of Aerovias Braniff was not 
approved. The estimated plans for operation of Aerovias were in- 
adequate, vague and indefinite. For this reason it was impossible to 
ascertain the financial effects of the proposal on Braniff Airways. There 





flated to the extent that a weakened carrier will not be able to offer ,, 


was a distinct possibility, indeed a probability, the new company would ) 


prove to be a financial drain on Braniff Airways. This would i impair, 
Braniff’s ability to raise needed capital and endanger its Capacity to, 
respond to the future needs of air transportation without prolonged 
financial assistance in the form of public subsidy.” 

Although the impossibility of achieving an integrated system was” 
an important consideration leading to disapproval of National's acqui- 
sition of Carribean-Atlantic, the Board was also influenced by what 
it thought were the inequities of the purchase arrangement, The ma- 
jority stockholder in Carribean-Atlantic was to receive 1 share of 
National stock for 1.26 shares of his present stock. Minority stock- 
holders were to receive only | share for 5 shares of Carribean-Atlantic. 
The CAB was not satisfied with the proceedings which had led to this 
arrangement and stated that suchApparent inequities would inevitably 
have an adverse effect on airline investments.?¢/ 

It has been the Board’s policy in acquisition cases to distinguish 








book value for rate-making purposes. It has generally insisted that 
value for rate-making not be increased as a result of consolidations. 
The Board said, 
We are... of the opinion that for rate-making purposes the 
proper valuation . . . should be related to the original cost . 


less s_allowable depree iation rather than to the fair market value. 


The agency has permitted, however, assets to be transferred at prices ; 
which exceed book value. It has reasoned that profits realized from, 


another carrier in a position to operate them with greater advantage 
to the public. In the absence of this incentive one of two alternatives 
would result, it is said. First, the air network would be frozen. Sec- 
ondly, the Board could pressure the carriers by its airmail or certificate 
suspension powers into redrawing the network. This it has been reluc- 
tant to do, concluding it has no power to achieve indirectly what it has 
no power to accomplish directly—requiring the carriers to transfer 
their property. 

A market value above book value is reached by a write-up of tan- 

25 Braniff Airways, Acquisition of Aerovias Braniff, 6 C.A.B. 947 (1946). 

26 National-Carribean-Atlantic Control Case, 6 C.A.B. 671 (1946). 


(1947) United-Western, Acquisition of Air Carrier Property, 8 C.A.B. 298, 312 











such transactions will induce a seller to dispose of its properties to 


between two sets of values—market value for transfér purposes and , / 
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\/gible assets and by the inclusion of intangibles. Justification for a 
, write-up is found where market conditions have caused the value of 
"the assets to exceed their original cost less depreciation or where the 
assets will have greater value in the hands of the acquiring carrier than 
, they would in other uses.” The inclusion of intangibles, including 
goodwill and going concern value, is permitted on the grounds that an 
improvement in the earning power of the acquiring carrier will follow 
from the transfer and, thus, warrants this action.?° 
The Board is inclined to accept an exchange price above book value 
where it has been arrived at as a result of arms-length bargaining (no 
compulsion being involved) by two parties represented by competent 
and able individuals who are experienced in business and cognizant 
of the problems of air transportation. The alternative to this, if the 
transfer is permitted above book value, would require the Board itself 
to accept the responsibility of fixing the price. The agency has con- 
‘ sidered this “. . . not only contrary to the intent of the Act, but outside 
the competence of the Board.’’®° 
Adherence to this policy has raised Ahe problem of preventing a 
market value in excess of book value from becoming a part of the lat- 
ter, In the United-Western case the Board attempted to achieve this 
. by requiring that the excess be charged to surplus.*! In the Monarch- 
Challenger case the payment was made between individuals and was 
not reflected in the accounts of the carriers.*? In the more recent 
Braniff-Mid-Continent and Delta-Chicago & Southern cases the ex- 
changes were effectuated by transfers of securities with no change in 
~ the book values of the assets.5% 
Although it has accepted exchange prices above the recorded values 
of the assets this policy of the Board has been vigorously challenged. 
Chairman James M. Landis in a strong dissent stated his belief that the 
excess would necessarily affect rates paid by the consumer or the gov- 
ernment, even though charged to surplus and not entered in the rate 
‘base. Landis argued the credit position of the acquiring carrier would 
be weakened as the stockholders’ claims, represented by the surplus 
account, were dissipated. Increased rates either on mail or commercial 
traffic would necessarily be required to avoid this.*4 
The same reasoning could be applied to the recent cases in which 





28 Delta-Chicago & Southern Merger Case, Initial Decision of the Examiner, 
Docket No. 5546 (1952); Acquisition of Mayflower by Northeast Airlines, 4 
C.A.B. 680 (1944). 

29 United-Western, Acquisition of Air Carrier Property, 8 C.A.B. 298 (1947). 

30 Ibid., p. 314. 

81 [bid., p. 318. 

32 Monarch-Challenger Merger Case, 11 C.A.B. 88 (1949). 

33 Braniff-Mid-Continent Merger Case, Order Serial No. E-6459 (1952); 
‘ Delta-Chicago & Southern Merger Case, Order Serial No. E-7052 (1952). 

34 United-Western, Acquisition of Air Carrier Property, 8 C.A.B. 298, 325-345 
(1947). On an earlier occasion Board member Edward Warner objected to the 
assignment of an exchange value to a certificate Marquette Airlines proposed to 
transfer to TWA. Acquisition of Marquette by TWA, Supplemental Opinions, 
2 C.A.B. 409 (1940). The decision in this case was interesting in that it repre- 
sented a clear-cut reversal of an earlier opinion in which the Board had stated 
that the inclusion of a value for a certificate above its developmental costs was 
not in the public interest. Acquisition of Marquette by TWA, 2 C.A.B. 1 (1940). 
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mergers have been effectuated by an exchange of securities. On these 
occasions the rates at which the securities of two carriers were ex- 
changed reflected the excess of transfer price over recorded value. 
Thus, Chicago & Southern shareholders were to be given $10,000,000 
Delta debentures for assets with a book value of $7,000,000.85 Mid- 
Continent stockholders were offered Braniff stock at a ratio of 1 share 
of Braniff to 1.5 shares of Mid-Continent. A comparison of book val- 
ues revealed a ratio of approximately | to 1.72.%¢ 

Has this policy of the Board resulted in increased_rates as Landis 
feared? An examination of the record does not provide a definitive 
answer, but some general observations are in order. Mail rates for the 
airlines industry were raised in 1948, following United’s acquisition 
of Route No. 68 at a price above book value. The Board, however, has 
declared these increases were necessitated by an overexpansion of the 
industry induced by over-optimism in the immediate post-war period.** 

If uniform mail and commercial rates are applied to a group of 
carriers, as the Big 4, it is impossible to assert that an equal increase 
for all is a result of the dissipation of the shareholders’ equity in one 
company. It would appear that where these uniform rates exist, and 
where no special action favoring a particular company is taken, the 
impact of such a charge to surplus will be on the stockholders, not on 
the shippers and public treasury. If the acquisition of assets improves | 
the earning capacity of the company the shareholders will benefit, 
partially or wholly offsetting the excess of price above book value. If | 
the earning capacity is worsened, the shareholders will lose. The ability 
to continue to meet the increasing capital needs in an industry char- 
acterized by rapid growth without special government financial support 
indicates no calamitous impairment of the stockholders’ equity. 

Furthermore, as long as the CAB pursues the policy of applying 
uniform rates to a group of carriers, it is academic to pursue the notion 
thaj/an improved earning position from a route Fn sedan should be 
reflected in lower rates for the particular airline,’ Industry competition, 
requires that charges for similar commercial services must be practically ; 
uniform. Uniform mail rates are sound regulatory policy where they | 
are service (nonsubsidy) rates. 

If the danger of increased costs to shippers or the public is not 
present it would appear the policy of permitting an exchange price in 
excess of book value is justified. This leaves the initiative for recasting! 
the air network with the airlines where, under the present philosophy 
of negative regulation or “umpiring,” it was probably intended it 
should be. An incentive is provided for an airline to dispose of its 
routes, or segments of routes, to carriers willing to pay the price be- 
cause of the greater earning value which the property will have for the 
acquiring company. The Board correctly expects the profit incentive 





35 Delta-Chicago & Southern Merger Case, Initial Decision of the Examiner, 
Docket No. 5546 (1952). 

36 Braniff-Mid-Continent Merger Case, Order Serial No. E- “4 (1952). 

37 Annual Report of the Civil Aeronautics Board, 1948, p. 
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will provide a more reliable standard, under its supervision, for modi- 
fying the network in the public interest than would the standards it 
might apply.** 

Acceptance of this principle, however, provides no argument for 
permitting an exchange price based on speculation in the subsidy 
/Nalue of airline property. Since consolidation is viewed as a method of 
strengthening the commercial air transport industry, it is probable 
that at least some actions will involve the weaker airlines, those pres- 
ently being supported by the government. If airline assets requiring 
subsidy are involved, the payment of a price in excess of the book value 
of the assets is based solely on speculation on the CAB’s mail pay pol- 
icy. This undesirable development could be avoided by the adoption 
of a clearly defined policy eliminating the subsidy element in mail pay. 
‘If this were done, an exchange price above net book value could be 
based only on the commercial value to the acquiring company of the 


A \route or route segment to be acquired. 


é 


It is presumed here, however, that the public interest may require 
the government to support certain airline operations, e.g., those of 
some international carriers. When the properties of these airlines are 
involved in a merger proposal an intangible value, assignable to the 
/ certificate of convenience and necessity, will appear if the total income 
is capitalized. It appears impossible to prevent this, assuming per- 
manent certification of the route, under present legislation which cir- 
cumscribes the authority of the CAB to revoke certificate rights. In 
these circumstances, however, the intangible value could be minimized 
if the Board would provide only the minimum support required to 
maintain the essential operations. This support should be so limited 
as to provide an incentive for the present company to dispose of its 
properties to a carrier if this carrier could operate a better integrated, 
more rational and economic route structure, one which could be main- 
tained profitably at the rate of minimum financial support provided. 

Although the Board generally prohibits an inflation of the rate 
base, a write-up in the investment for rate-making purposes occurred 
when West Coast acquired Empire. Under the terms of the proposed 
arrangement the price of $525,000, claimed as the fair market value of 
the assets, was $338,000 in excess of the book value, $187,000, of Em- 
pire’s properties. The Board’s decision approving the merger required 
that this fair market value be reduced by the amount of depreciation 
for which Empire had already been reimbursed in mail payments. 
However, a write-up of the undepreciated assets was permitted. This 
had the effect of increasing the net book value for rate-making pur- 

“g 


poses by approximately $106,000.3 / 





38 It is not implied that the Board accepts this standard solely on grounds 
of principle. The atmosphere in which the agency approved an intangible ex- 
change value of Western’s Route 68 is a case in point. The financial position of 
Western was weak. “Board approval of the transfer was a condition precedent 
to an RFC loan....” Edward C. Sweeney, “Staff Report on the Civil Aeronautics 
Board,” included in Air-Line Industry Investigation, 81st Cong., 1st and 2nd 
Sess., p. 2218. See also pp. 2329-2331. 

39 West Coast-Empire Merger Case, Order Serial No. E-6550 (1952). 
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In approving the write-up the Board recognized that this repre- 
sented a departure from its policy of insisting that/ investment for 
determining rates not be increased by consolidations,’ Reference was 
made to the “special circumstances” in this case, and a warning was 
issued that this was not to be accepted as a precedent for future cases. 
The “‘special circumstances” resulted from the difficulties with which 
negotiations had proceeded (several earlier attempts had failed) after 
the Board itself had urged that the possibilities of a West Coast-Empire 
merger be explored. In an admitted effort to induce the two parties. 
to accept the final plan, Empire was permitted a profit and West Coast 
was allowed to increase the investment base by the write-up. 

This deviation from accepted policy did not go unchallenged, how- 
ever. Vice Chairman Oswald Ryan pointed out the inconsistency of 
the action when judged by past decisions and stated the opinion might 
have broad significance for future consolidation cases. Ryan said: 


This is a compromise of principle which is likely to have a pro- 
found effect on all mergers and acquisitions in the future. It can 
become the entering wedge by which the existing assets of numer- 
ous companies can be inflated, the return to stockholders substan- 
tially increased, and the cost to the government, and ultimately 
the consumer raised. 


It is possible that the action in this case may prove to be only a 
transitory lapse from a policy of preventing any inflation of the rate 
based by merger. The Board itself betokened this at the time it set 
the mail rate for the merged company. It confirmed its acceptance of 
the write-up, but in doing so said, 


. . we do so with the explicit reservation that absent the special , 
circumstances present here, we will continue to apply the general 
principle . . . that equipment ordinarily . . . shall be recorded for 
rate purposes on the basis of the net book value as shown on the 
books of the transferor.*! 


Protective Labor Conditions 


Consolidating the facilities of two airlines may affect the interests 
of several groups. Reference has already been made to the possibilities 
of convenience to the traveling public, through improved travel facili- 
ties, and benefit to the government and investors, as a result of greater 
earning potential. Employees may be adversely affected by the ter- 
mination of employment or the transfer to positions of less remunera- 
tion through displacement by a senior employee. That labor has been 
aware of this is evidenced by its requests that provisions designed to 
protect its interests be included when the Board approves a merger. 

There is no express statutory authority for imposing such pro- 
visions. Implicit power, however, exists in section 408 (b) which per- 
mits the imposition of such terms and conditions as are in the public 
interest. In recent cases the CAB has found the public interest requires 





4° Ibid. pp. 1-2 of the dissenting opinion. 
41 West Coast Airlines, Mail Rates, Order Serial No. E-7412, pp. 7-8 (1958). 
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that benefits for the traveling public, the stockholders and the govern- 
ment should not be achieved at the expense of the employees. Further- 
more, it is thought the national interest is protected if labor difficulties 
arising out of hardships incident to a merger are not allowed to become 
the basis for delaying or preventing the unification of facilities for the 
interruption of service.*? The Board has found support for this posi- 
tion not only in other regulatory legislation,** but also in judicial 
decisions upholding the legislation.** As a result, the agency has en- 
deavored in recent years to anticipate the labor problems which may 
arise when airlines merge and has taken steps to provide for their 
amicable settlement. 

In the earlier cases the Board refused to attach protective labor 
conditions to its approval of mergers notwithstanding the Air Line 
Pilots Association’s requests for action of this type. This position was 
taken on the grounds that the interests of labor appeared adequately 
protected without intervention. In 1947 when United was permitted 
to acquire Western’s Route No. 68 this policy was continued. Western 
had testified that on the basis of its expansion plans none of its em- 
ployees would be unfavorably affected.** These optimistic expecta- 
tions of Western were not realized, however. An appeal by various 
labor groups induced the Board in 1950 to reexamine its policy of non- 
interference and retroactively to require provisions for the employees’ 
protection.“ 

In this 1950 case there was no precedent in air transport regulation 
to guide the Board. Consequently, while it provided a plan to meet 
the specific problems presently before it, it was unwilling to adopt a 
general formula for future cases. It turned for guidance to the field 
of railroad regulation and the Burlington Formula applied by the 
I. C. C. in 1944.47 The Board strongly urged airline labor and man- 





42 United-Western, Acquisition of Air Carrier Property, 11 C.A.B. 701 
(1950); North Atlantic Route Transfer Case, 12 C.A.B. 124 (1950). 

- fo ay Transportation Act of 1940, 54 Star. 905; The Communications Act, 

TAT. 5. 

44U.S. v. Lowden, 308 U.S. 225 (19389); 1.C.C. v. Railway Labor Assn., 315 
U.S. 873 (1942); Railway Labor Assn. v. U.S. 389 U.S. 142 (1950). 

45 United-Western, — of Air Carrier Property, 8 C.A.B. 298 
(1947); see also Western Air, Acquisition of inland Air, 4 C.A.B. 654 (1944); 
American Airlines, Control of American Export Airlines, 6 C.A.B. 871 (1945); 
Monarch-Challenger Merger Case, 11 C.A.B. 83 (1949). 

— Acquisition of Air Carrier Property, 11 C.A.B. 701 

47 The Burlington Formula, applied in a railroad abandonment case, con- 
tained the following conditions: 1) an employee placed in a worse position with 
respect to compensation and working conditions should be paid a monthly dis- 
placement allowance equal to the difference between his current employment 
and that from which he was displaced; 2) a monthly allowance equal to the 
average monthly pay of his prior employment should be paid an employee who 
was dismissed; 3) an employee affected by the abandonment should not be de- 
prived of the fringe benefits attached to his prior employment; 4) moving 
expenses were to be paid to an employee who was required to move as a result 
of the abandonment; 5) an employee should be reimbursed for the loss from a 
sale of his house at less than fair value or the termination of a lease when the 
loss resulted from a required change in the location of employment; and 6) any 
dispute arising out of the interpretation of the formula was to be submitted 
to arbitration. Chicago, Burlington & Quincy Abandonment, 257 I.C.C. 700 


(1944). 
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agement to follow the example set in the railroad industry and to work 
out a general program to mitigate the hardships to labor incident to 
mergers. 

In the absence of successful collective bargaining in the United- 
Western case, conditions providing for compensation for employees’ 
losses of the following type were imposed: 1) loss of salary attributable 
to furlough or termination of employment, 2) loss of salary resulting 
from transfer to a position of lower pay, and 3) moving and transpor- 
tation expenses incident to a transfer to a new location. If the carrier 
(Western) and employees were unable to arrive at a satisfactory agree- 
ment regarding the problems of compensation, arbitration was to be 
employed. The jurisdiction of the arbitration tribunal was to include 
not only the question of which employees were adversely affected, but 
also the questions of what compensation should be paid these em- 
ployees and the period of time for which compensation should be 
granted.*8 

The integration of seniority lists has posed a particularly thorny 
problem in airline mergers. The serious nature of the question be- 
came evident when Pan American was permitted to acquire American 
Overseas Airlines. Although the order approving the merger had spe- 
cifically required arbitration in the event of failure to successfully 
negotiate an agreement,* four groups of Pan American employees 
refused either to negotiate or to arbitrate until an order stipulated 
an agreement must be reached or the Board itself would integrate the 
employee lists.5° Even this failed to conclude the dispute between 
several labor groups. Pan American pilots challenged the jurisdiction 
and questioned the procedure of an arbitration tribunal to which they 
had been a party but which had produced an award to which they 
objected. The questions were carried to the court where the award 
was upheld.®! Pan American flight engineers refused not only to nego- 
tiate and submit to arbitration, but denied the authority of the Board 
to integrate the seniority lists. This question also was carried to the 
court where the CAB’s decision was affirmed.*? 

In 1952 the Braniff-Mid-Continent opinion produced what may 
prove to be a general formula for protecting employees adversely af- 
fected by airline mergers. The Board stated carefully that its decision 
was not to be considered as a prejudgment of future cases; each would 
be decided in the light of conditions peculiar to it. Nevertheless, since 
its adoption the Braniff-Mid-Continent formula has been applied, 
with modifications to fit the circumstances, on the three occasions that 
mergers have been approved. The main clauses of the formula provide 
for, 1) the integration of seniority lists, 2)the payment of displace- 





48 United-Western, Acquisition of Air Carrier Property, 11 C.A.B. 701 
(1950). The court upheld the Board’s power to retrocatively impose protective 
labor conditions in this case. Western Air v. C.A.B., 194 F. 2d. 211 (1952). 

49 North Atlantic Route Transfer Case, 12 C.A.B. 124 (1950). 

50 North Atlantic Route Transfer Case, 12 C.A.B. 422 (1951). 

51 O’Donnell v. Pan American, 200 F. 2d. 929 (1953). 

52 Kent v. C.A.B., 204 F. 2d. 263 (1953). 








308 JOURNAL OF AIR LAW AND COMMERCE 


ment allowances, 3) the payment of dismissal allowances, and 4) com- 
pensation for loss and expenses incident to changing locations.* 

The Board prefers that seniority lists be integrated by negotiation 
between the parties concerned. In its original United-Western decision 
it had expected that negotiated settlements of this and other problems 
would be reached."* Since this expectation was not fulfilled and since 
it had to impose retroactively protective labor conditions, the Board 
has been unwilling to restrict itself to urging an amicable settlement 
of problems and then confine itself to retaining jurisdiction until sat- 
isfactory solutions are reached. The Braniff-Mid-Continent formula 
requires that arbitration be used when negotiation breaks down. 

The Board’s preference for negotiation followed by arbitration was 
spelled out clearly when it approved the merger of Flying Tiger and 
Slick. Slick pilots had opposed on legal grounds the provision for arbi- 
tration, and had favored a Board order integrating the seniority lists, 
if negotiations failed. The agency said, 


We find no reason to depart from our view that seniority disputes 
arising from airline mergers are best settled by negotiated agree- 
ment, and that the other methods — arbitration, integration by 
Board action, and leaving the dispute to be resolved by economic 
pressure — descend in desirability in the order stated.55 


In refusing to accept responsibility for performing the task, the 
Board referred to the prolonged proceedings, involving both arbitra- 
tion and adjudication, which followed its efforts when Pan American 
acquired American Overseas Airlines. 

Although it refused to require arbitration of all questions of as- 
signment of personnel in the Braniff-Mid-Continent formula, the Board 
reversed this policy when Delta acquired Chicago & Southern. On that 
occasion Delta employees, excepting the pilots, were unorganized. To 
provide this group additional protection, arbitration was required if 
there was no agreement reached on “rearrangement” of employees.*® 

The Braniff-Mid-Continent formula provides that displacement 
allowances be paid employees who are placed in positions offering 
lower compensation than the employees received prior to the merger. 
The claim for this allowance must be presented within three years of 
the effective date of the merger. The protection is afforded for a period 
of four years.57 

53 Braniff-Mid-Continent Merger Case, Order Serial No. E-6459 (1952). 
The three later cases in which the formula was applied are West Coast Empire 
Merger Case, Order Serial No. E-6550 (1952); Delta-Chicago & Southern Mer- 
ger Case, Order Serial No. E-7052 (1952); Flying Tiger-Slick Merger Case, 
Order Serial No. E-8022 (1954). 

(1947) United-Western, Acquisition of Air Carrier Property, 8 C.A.B. 298 

55 Flying Tiger-Slick Merger Case, Order Serial No. E-8022, p. 6 (1954). 

56 Delta-Chicago & Southern Merger Case, Order Serial No. E-7052 (1952). 

57 The Delta-Chicago & Southern case appeared at first glance to produce 
a modification of the formula when the Board stated that employees who refused 
to change their residence should not be provided the protection of displacement 
allowances. Mr. Jay M. Jackson, Legal Counsel, Braniff Airways, Inc., has call 


the author’s attention to the fact that although its decision in the Braniff-Mid- 
Continent case did not specifically exclude personnel who refused to change their 
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The formula provides that an employee deprived of employment 
as a result of the merger shall be accorded a dismissal allowance equiv- 
alent to 60% of his average monthly pay for a period which varies with 
the length of employment to a maximum of five years. The employee 
may elect to take in lieu of a dismissal allowance a lump sum separa- 
tion payment determined by the length of his employment and his 
average monthly rate of pay. The company’s liability, however, is 
reduced by earnings which may be received from other employment. / 

Payment of travel and moving expenses for employees who are 
required as a result of the merger to change their place of employment 
is called for by the Braniff-Mid-Continent formula. If as a result of 
the move the employee experiences a loss on the sale of his home, he 
shall be reimbursed by the carrier for the loss. The loss for which 
reimbursement is required is that which arises from a sale at less than 
fair market value, i.e., it is a result of a “distress’’ sale. 

In addition to the above protection provided employees adversely 
affected by a merger, provisions of the Braniff-Mid-Continent formula 
also require disputes arising in the administration of the protective 
labor conditions to be resolved by arbitration. The Board specifically 
stated its preference for this procedure in lieu of one which would 
require a Board order for settlement. Employees earning in excess of 
$6,500 per year, excepting flight personnel, dispatchers and meteorolo- 
gists are excluded from the protection. In the Delta-Chicago & South- 
ern Merger Case the carriers expressed a willingness to eliminate this 
provision. This modification the Board accepted.5® 


SUMMARY AND CONCLUSION 


Two conditions point inevitably to the need for a survey of the 
national air network with a view to the elimination of deficiencies 
which may be discovered. First, the readily apparent existence of pub- 
lic financial support for some airlines clearly indicates a public stake 
in the air route pattern. Secondly, the dynamic character of both the 
air transport industry and the market in which it is offered indicates 
an evolving public interest in air transportation facilities. The survey 
may reveal inadequate routes. It may disclose uneconomic route pat- 
terns. These defects may be adjusted with public advantage by a 
certification of additional routes.°® They may be adjusted by the elimi- 
nation of existing routes or route segments under temporary certifi- 





residence from the protective conditions, the Board has followed this policy in 
the administration of the formula. A group of persons who elected not to move 
from Kansas City, where they had been employed by Mid-Continent, to Dallas, 
where they were offered employment by Braniff, was denied the right to dis- 
(1988) allowances. Frances L. Ashby, et al., v. Braniff, Order Serial No. E-7741 

58 Order Serial No. E-7052 (1952). 

59 For a discussion of certification procedure see Howard C. Westwood, 
“Choice of the Air Carrier for New Air Transport Routes,” 16 George Wash- 
ington Law Review 1 and 159 (1947 & 1948); Paul D. Zook, “The Certification 
of Local and Feeder Air Carriers,” 7 Southwestern Law Journal 185 (1953). 
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cates. Finally, they may be adjusted by consolidating the present 
facilities of operating airlines. 

The consolidation of airline properties is subject to the approval 
of the CAB. The agency has granted or withheld its approval on the 
basis of public interest in such action. Public interest is conceived to 
be a function of several factors. First, the proposal should result in an 
integrated, rational and economic route pattern. It will do this if it 
will convenience the traveling public because of improved service, if it 
will produce economies of operation with benefit to the stockholders 
and with reduced cost to the government and, finally, if it will strength- 
en the carrier financially or provide it with improved management. 
Secondly, the proposal should not result in uncontrolled competition 
which Would endanger another carrier, nor should it permit an un- 
desirable domination of air commerce by one company. Thirdly, the 
proposed transfer of assets must be on terms which neither impair the 
ability of the acquiring line to provide efficient service nor create a 
need for higher commercial or mail revenues by an inflation of the 
rate base. Finally, the advantages to be gained by the traveling public, 
the carrier and the government must not be at the expense of the 
employees. For this reason the Board considers conditions designed to 
protect the interests of labor to be in the public interest. 


While consolidation proposals may originate either with the Board 
or the airlines, those raised by the latter have been most productive 
of results. The agency’s investigation into the public interest in trans- 
ferring National’s routes and property to other carriers was dismissed 
in 1951 after the company’s financial condition had improved.“ The 
investigation into the public interest in a modification of the route 
patterns of Western and Northeast came to nothing.® In 1952 the 
Board instituted an investigation into the public interest in mergers 
or combinations of air carriers in the eastern part of the United States. 
The procedural steps were indefinitely postponed, however, after an 
investigation into the desirability of consolidating the facilities of 
National and Colonial was undertaken.® The outcome was still pend- 
ing following the rejection of an Eastern-Colonial Merger.** However, 





60 The temporary certificates of three local service lines have not been re- 
newed. Florida Airways, Certificate Extension, 10 C.A.B. 98 (1949); Mid-West 
Certificate Renewal Case, Order Serial No. E-6811 (1952); Wiggins Renewal 
Investigation, Order Serial No. E-6904 (1952). Local service routes have been 
modified and route segments eliminated in the certificate renewal cases. Trunk 
line service has been suspended under section 401 (h), sometimes at the request 
of the carriers, sometimes over their objections. See Victor S. Netterville, 
“Local Service Airlines: Trunkline Suspensions in Aid of the Local Service 
Experiment,” 26 Southern California Law Review 229 (1953). Netterville be- 
lieves the Board’s suspension power may be one of its most significant ones. He 
sees its use as evidence of the agency’s willingness to face-up to the problem 
of an air route pattern which is not completely satisfactory. 

61 National Airlines, Route Investigation, 12 C.A.B. 798 (1951). 

62 Order Serial No. E-485 (1947) as amended by Order Serial No. E-2479 
Oettn' los or Serial No. E-375 (1947) as amended by Order Serial No. 

68 Fastern-Colonial, Acquisition of Assets, Docket No. 5666, Initial Decision 
of the Examiner 1953). 

64 Fastern-Colonial, Acquisition of Assets, Order Serial No. E-8136 (1954). 
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the Board’s suggestion that West Coast and Empire explore the possi- 
bilities of combining their facilities did lead the two carriers to merge.® 

Generally, it has been the position of the Board that it should not 
formulate the plan for combining the facilities of two airlines. One 
member has expressed doubt whether the agency has the authority to 
require the airlines to conform to a plan even if the Board was inclined 
to draw one.®* Given this attitude of the Board, it would appear that 
a recasting of the present route pattern by consolidation or merger 
must await voluntary action by the airlines. . 

However, a study of railroad consolidation leads to the conclusion 
that without strong incentives, reliance on voluntary action cannot be 
expected to produce the desired results — the creation of an economi- 
cally strong transportation system.* “Adequate incentive might be 
found not in the highest, but in the most “steady” human motive, to 
use Alfred Marshall’s expression. In other words, voluntary airline 
consolidation and merger can be expected not as a result of a public; 
interest in such action, but in response to the possibilities of an eco-; 
nomic advantage for the parties to the consolidation. In the case of \ 
non-subsidized carriers, the economic advantage must be found in the 
improved earning position expected as a result of consolidation. In the 
case of subsidized carriers, the Board’s power over airmail payments 
provides an opportunity to offer this economic advantage to the air- 
lines. 

It is suggested here that;a CAB policy which is openly designed to 
eliminate or reduce the subsidy element in airmail payments might 
convince the weak airlines there is an economic advantage to be gained 
in strengthening the air route pattern by consolidation and merger. 
The airlines have less incentive for this, the advantage in doing so is 
not as apparent, under the Board’s policy of supporting the present 
operating structure with mail pay. The agency has been reluctant to 
pressure one airline into transferring its property to another by a 
reduction of its mail pay. There should be no hesitation, however, 
about adopting a general policy designed to achieve an orderly with- 
drawal of federal support. (The support should be reduced to a 
minimum where, as in the case of international air transportation, 
continued operations are clearly warranted on non-economic grounds.) 
Such a program might induce the airlines to explore more actively 
the possibilities for reshuffling the present commercial airline system 
by consolidations and mergers. The Board is not legally bound to pro- 
vide mail support for the existing structure of the industry. It is legally 
bound to provide the mail payments required to sustain an air trans- 
portation system adapted to the present and future needs of commerce, 
the postal service and national defense. It is legally required to foster 
sound economic conditions in such an air transportation system. 





65 Southwest-West Coast Merger Case, Order Serial No. E-5594 (1951). 

66 Russell B. Adams, “The Air Route Pattern Problem,” 17 Jour. Air Law & 
Com. 127 (1950). 

87 Charles L. Dearing & Wilfred Owen, National Transportation Policy 
(Washington: The Brookings Institution, 1949), pp. 316-347. 








A PROGRAM OF CHARGES FOR THE USE 
OF THE FEDERAL AIRWAYS*—PART II 


Estimated Allocation of Annual Cost Responsibility on Basis of Use 


The relative utilization of each of the major components of the 
airways furnishes the basis for an estimated allocation of the annual 
costs of the system to each of the three user groups referred to in this 
report. The simplest method of allocation is in direct proportion to 
the number of units of use consumed on the assumption that each such 
unit has an equivalent effect on the costs of providing the aids and 
services. On this basis the distribution of the cost responsibility for 
the air route traffic control centers, for example, would be directly 
proportionate to the number of fix postings made by each class of user. 
Table 3 shows the estimated allocation which would result. It should 
be noted that use of the airways by the U. S. Government, including 
the military, has been given the same treatment as other uses and the 
cost responsibility of the civil user groups has been reduced accordingly. 
A summary of Table 3 follows. 








Percent 
Allocated of total 

User group share annual costs 
Scheduled Air Carrier $28,507,540 37.7 
Other Civil 21,806,257 28.8 
Military 25,379,294 83.5 
TOTAL $75,693,091 100.0 





Estimated Allocation of Annual Cost Responsibility on 
Value of Service Basis 

The cost allocation based on relative use has the serious weakness 
for pricing purposes that it does not take into account the economic 
value derived from the airways by the various user groups. It assumes, 
for example, that use by a Piper Cub carrying one passenger on a flight 
is the same as that of a Constellation carrying 60 passengers. In order 
to take into account this value concept and to provide a more equitable 
allocation of costs, it is essential therefore to draw a distinction between 
users in those cases where the value of a unit of use is measurably 
greater for one user class than for another. Under this concept the 
utilization of each group is related to the value of service to them and 
weighted proportionately. It recognizes that it would be inequitable 
to charge the small aircraft owner the same rates as the commercial 
transport operator. 





*A Report of the U.S. Department of Commerce, dated December 31, 
1958—Condensed by Editors. 


312 








(50) 
re 
oO 


























CHARGES FOR THE FEDERAL AIRWAYS 


ay panpeys 


P6Z6LESGS 88S LSZ908TZ L'LE  O0”g'L0S‘sz T60‘e69'GL "°° “IVLOL GNVUD 
TL8‘6TL'ZS =L'3S = G80'PSO'ST =L'SS = 6 T8886‘8T GLL'ZIT'SG CTs peqoqqngs 
pSs‘sTs $°8 808‘98 G19 ~P1Z‘sr9 SZuysod XIq QL8‘SPO'T = “queudinby Sulinsvop couEysiq 
8P6'SE0'% = $8 6PS‘6SS Q19 © §S0‘9PT'F sdulysog XIg OGS'TPL'Q «ts sosuey THA 
pOO'SLYT 8 L02‘90% S19 —-F8‘600°E ssuysog XIq QcOP6S'h tt sosuey AW/T 
LIZ‘b63 8 19808 G19  Ig1‘66S SBuljs0d XI 622'FL6 soeeeseceeees Sarge SULWOH 
L0Z‘01Z €°8 GLL‘LG S19 OLO‘8zP suysog XI 670969 Treeeesescceecees SrayteAl UBT 
SZI°SIT G18  393'sT9 o's 6LO‘FS SSUIPUBT P[P eelpeultoyuy E9P‘ZSL "creeeceess SPI oyelpoultozuy 
62L‘8TL 8°98 = SELF LY, O'OT LOVGET syouIUOD Olpey puNoIH-iiy GE90'OZET "ist ** SuooBeg ISI] 
PIL‘POSEL BSE s9S‘TOL'S OOL POS'LPP'S S}oB}UOD OIpey punoIH-IIy [PO'SLP'PS “""*** SUOTFEIG SUOIyZoTUNWIWIOD 
OLO‘L89E = $8 PEssIOT SI9 LEP‘sog‘L SSulysod XI Tp8B0SSI °° S10qUOD JoryUOH oer], 
splp a}n0LUuq 
_ vel __ 82692" € ser  sor'ecue rer t2eL‘sose _ BTSO8e'ss_ ts peqoqqngs 
L29‘692 L'6g 8 hF‘086 O's = pOP‘8GE SUOI}B1edQ BIIIy EEg‘sgc'T  “""*"* SIaMOL-UOTZeIg peurquIoD 
SPP‘'ss v9 pSs‘9T T3L 962'86T soyovoiddy aaa G60‘892 sreeeseececes sorqioe gy SULWOH 
ZEL'GoT = «LSS DOT'HES = G'S DUZEOOT oy ae suomesodg ayeroury POT'SOL'T © **** “tepey eouvjtreaing yzodary 
69L‘LO0E SIT ©68s‘sIT HSS = OF TES. soyovoiddy YUVd s6s‘ZIO'I °°" °° ‘Aepey youorddy uolsjoerg 
19368 vv OOT‘LST TS6 = 6 80° F28'S soysvoiddy STI OSP‘OLS's  ‘*‘Suio}sAg Sulpuey] quownszsuy 
89T‘T9 T'9 QTT‘LT T3L 08°20 seysvoiddy jueuniysuy = 189‘08Z Trreceeceecceeees SroyIBAL UBT 
o1o‘ss iH 090H EG HBT'6SB seyovoiddy STI L6L‘326 "recess souBy YySrT Yyouoiddy 
Tee‘rs7s L6G 266'Z88'L O86  666°980'S SuOl}eIedQ WFeIdIIy SPEPOSEL “tts SdemOT, [01zU0H 
spry [DUrmW4LaT 
(s407/0q) quad (8107]0q) 4quao uouns0y yp fo s1spg 4809 
-4ad “Od (8107/0q@) 1210,L 
hunny 10x 42430 LOL) 





Za6T UVGA IVOSId ‘SALVLIS GALINA 
TIVLNANILNOO ‘ASN dO SISVA NO WOLSAS SAVMUIV TVAECAA AO SLSOO JO NOILVOOTIV GALVWILSA—8 ATAVL 








314 JOURNAL OF AIR LAW AND COMMERCE 


Moreover, unless the value of service element is injected into the 
allocation of cost responsibility, the resulting allocation would furnish 
an inadequate basis upon which to judge the equity of the proposed 
charging or pricing technique. This is so because the charging tech- 
nique reflects not only use but also the value derived from this use. 

The major difficulty with this approach is the necessity of esti- 
mating the economic value derived by the users of the airways on a 
comparable basis. This requires a yardstick which is common to all 
aircraft or aircraft operators. The most satisfactory measure providing 
such a common denominator for the two civil user groups appears to 
be the maximum gross take-off weight of the aircraft using the airways. 
Accordingly, an average weight was calculated for the aircraft operated 
by the scheduled air carriers and the other civil user group during the 
fiscal year 1952 using the number of plane-miles flown by each type of 
aircraft. Table 4 shows that the gross take-off weight of the average 
scheduled air carrier aircraft was 62,800 pounds, while the correspond- 
ing figure for the average aircraft in the other civil group was 3,000 
pounds, a ratio of approximately 21 to 1. These weights were then 
applied to the utilization statistics developed for each of the major air- 
way components to provide a basis for allocation of costs. Inasmuch 
as the economic value derived by military users of the airways is an 
intangible and does not appear capable of exact determination by use 
of a gross take-off weighting factor or any other yardstick common to 
all aircraft, it has been assumed that the value of service derived by the 
military is equivalent to that of the other principal user group, the 
scheduled air carriers. Accordingly, the units of military airway use 
have been assigned the same weight as that given the scheduled airlines. 


TABLE 4 — AIR CARRIER AIRCRAFT WEIGHTING FACTOR 
(Domestic Trunk, Local Service and Certificated All Cargo Carriers) 





Plane-miles Flown, Gross Weight Gross Ton-miles 








Fiscal 1952 in Tons in Millions 
Aircraft Model (a) (b) (a) x (b) 
ewe, SS 98,830 1.4 0.1 
MISE GND scs04 Sohsoas aries 349,309 et 0.4 
TOR SS (er 5,463,040 72.5 396.1 
Cessna 7 BD kas pc dna taiatariere 443,650 PU f 12 
BID sa rsuserareccanayers 711,780 1.7 1.2 
Convair CV240 ......... 44,296, 311 21.3 943.5 
Cee ce | ree 15, 000,825 24.0 860.0 
Douglas DC-8 .......... 146,450,360 12.6 1,845.3 
CO eee 62,311,608 86.5 2,274.4 
LO a ae 87,923,904 48.6 4,273.1 
Do) er 1,085,613 53.5 58.1 
Uk eae 19,541,467 50.0 977.1 
Lockheed L-18 .......... 4,779,411 8.8 42.1 
PME a ot urait erates 22,298,323 48.0 1,070.3 
PEO 5 aS seve eer 3,374,779 49.0 165.4 
MGOTIND 5 6:56 sinie sve 25,208,047 53.5 1,348.6 
Ws O09  onc-ccseavs 4,926,577 60.0 295.6 
Martin 202-202A ........ 4,155,331 20.0 83.1 
_| 1) Ue aes oeneer 7,893,960 22.5 177.6 
Sikorsky S-51 .......... 247,488 27 0.7 
LO LN (a 456,560,613 — 14,313.9 





Average gross weight per plane-mile flown—31.4 ton2 or 62,800 Ibs. 
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OTHER CIVIL AIRCRAFT WEIGHTING FACTOR 
Plane-miles Flown, Gross Weight Gross Ton-Miles 











Calendar 1951 in Tons in Millions 
(a) (b) (a) x (b) 
Single-Engine 
1- and 2-place 
65 hp. or less ....... 169,350,000 0.55 93.1 
66-100 hp. .......... 173,600,000 0.65 112.8 
Over 100 hp......... 92,280,000 1.75 161.5 
8 or more place 
144 hp. or less...... 109,680,000 0.90 98.7 
Over 144 hp......... 302,905,000 1.40 424.1 
Multi-Engine 145,600,000 4.25 618.8 
All Other 1,350,000 0.50 0.7 
TOTAE 6:c:s:0:0.0:0:0.0% 994,765,000 — 1,509.7 





Average gross weight per plane-mile flown—1.5 tons, or 3,000 lbs. 


Table 5 shows the estimated allocation of the annual costs of the 
airways which results. These are summarized below. 








Allocated Percent of total 
User group share annual costs 
Scheduled Air Carrier... $36,566,009 48.3 
Other Civil) 2... .65s0006 1,941,337 2.6 
RUCREG oises ccs: c:cisserarsieie'sse 87,185,745 49.1 
0 7.) $75,693,091 100.0 





TABLE 5 — ESTIMATED ALLOCATION OF COSTS OF FEDERAL 
AIRWAYS SYSTEM OF VALUE OF SERVICE BASIS, CONTINENTAL 
U. S., FISCAL YEAR 1952 








Scheduled Air 
Carrier Other Civil Military 
Per- Per- Per- 


(Dollars) cent (Dollars) cent (Dollars) cent 





Terminal Aids* 





Control Towers.... 17,087,914 653.3 871,487 6.6 5,294,941 40.1 
Approach Light 
NM OR os 5: sore oie 50/0 896,958 97.2 1,846 0.2 23,993 2.6 
Fan Markers ...... 214,649 76.5 842 0.3 65,096 23.2 
Instrument Landing 
SVSUCINS! <. 5..:6:<:0.0.670 3,470,477 97.2 7,141 0.2 92,832 2.6 
Precision Approach 
Lee 661,096 65.3 6,074 0.6 345,228 34.1 
Airport Surveil- 
lance Radar...... 1,477,482 83.8 42,314 2.4 243,308 138.8 
Homing Facilities.. 205,098 76.5 804 0.3 62,198 23.2 
Combined Station- 
Towers ......0.. 830,701 53.3 102,864 6.6 624,974 40.1 
Subtotal: << o6s:000 14,794,370 65.5 1,033,372 4.6 6,752,570 29.9 
Enroute Aids* 
Traffic Control 
Centers: ..c.0866e 8,155,506 66.8 48,835 0.4 4,004,500 32.8 
Communications 
Biations .....00+ 8,719,993 15.2 636,315 2.6 20,117,338 82.2 
Light Beacons .... 201,562 15.2 34,478 2.6 1,090,029 82.2 
Intermed. Fields... 107,603 14.3 130,930 17.4 513,986 68.3 
Fan Markers ...... 464,961 66.8 2,784 0.4 228,304 32.8 
Homing Facilities. . 650,785 66.8 3,897 0.4 819,547 32.8 
L/MF Ranges..... 8,269,229 66.8 19,576 0.4 1,605,250 32.8 
VHF Ranges...... 4,503,855 66.8 26,966 0.4 2,211,229 32.8 
Distance Meas. 
Equipment....... 698,645 66.8 4,184 0.4 848,047 32.8 
Subtotal ........ 21,771,689 41.0 907,965 1.7 30,488,175 57.8 
GRAND TOTAL 36,566,009 48.3 1,941,337 2.6 37,185,745 49.1 





* Cost and Basis of Allocations same as Table 3. 
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Conclusions on Allocation of Cost Responsibility 


Comparison of the cost allocations made in Tables 3 and 5 indi- 
cates a wide range in the estimated share of both the scheduled air 
carriers and the other civil flyers. The allocation in Table 3 is directly 
proportionate to the estimated costs attributable to each user group. 
Table 5 introduces the value principle and attempts to measure the 
economic value derived by each user group from its use of the airways. 

In CAA’s view, neither of these alternatives provides a completely 
realistic basis for determining the cost responsibility of the airway 
users. The allocation based on unweighted use does not differentiate 
between aircraft and disregards the value received and ability-to-pay 
principles. Recovery of costs on this basis appears to place an unduly 
heavy burden on general aviation and would undoubtedly have a 
detrimental effect on the growth and development of this segment of 
domestic civil aviation. On the other hand, it does not appear feasible 
to place complete emphasis on the value concept. Value derived is a 
fairly intangible concept which cannot be determined as precisely as 
costs. Moreover, since the airways are, for all practical purposes, a 
government monopoly and must be utilized by the civil aircraft opera- 
tors, there is actually no real commercial test of what charges the traffic 
will bear. 

The primary value of the two cost allocations is that they provide 
a good test of the basic equity of the two most satisfactory charging 
schemes, the gallonage charge and the combination of the gross ton-mile 
charge and graduated registration fee, as regards the two civil airway 
user groups. For example, assuming that during the fiscal year 1952 
a 2 cents per gallon airway user charge had been in effect, an estimated 
total of $13.6 million would have been collected from the domestic 
civil users of the airways, of which approximately 80 percent would 
have been paid by the scheduled airlines and the remaining 20 percent 
by the other civil user groups. Comparatively, under the allocation 
made on the basis of direct use, the scheduled airlines’ share of the 
airway costs attributable to civil use is approximately 57 percent, while 
the share of the other civil group is 43 percent. Under the cost alloca- 
tion based on value of service, the scheduled airlines’ share is approxi- 
mately 95 percent while that of the other civil group is 5 percent. 


TABLE 6 — COMPARISON OF GALLONAGE PAYMENTS WITH CIVIL 
USER GROUPS’ PROPORTIONATE SHARE OF AIRWAYS COSTS, 
FISCAL YEAR 1952 


Ratio of Civil Proportion of Total Civil Share 











Payments ___of Annual Costs of Airways _ 
(Based on actual Allocation Allocation on 
gasoline on basis basis of value 
_ User group consumption) of use of service 
Scheduled Air Carrier... 80% 57% 95% 
Other Civil ............ 20% 43% 5% 











PAD RUAN 6.01551 5:2-010;5.6)01 100% 100% 100% 
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Table 6 indicates that proportionate payments by the other civil 
user groups under the gallonage charge would fall within the range of 
the two illustrative cost allocations. Since the allocation of common 
costs cannot be made with mathematical accuracy, we therefore con- 
clude that the gallonage charge is reasonably related both to the cost 
of providing the airways system and to the economic value derived 
from these aids and services and, therefore, meets the criteria for a 
fair and equitable user charge. 

Since the combination charging technique discussed in this report 
is inherently flexible and either the gross ton-mile rate or the range of 
aircraft registration fees can be adjusted independently of each other, 
there is no difficulty in relating the proportionate payments made by 
each user group under this charging method to that group’s fairly 
allocated share of the total airways cost responsibility. 


The General Public Interest and Military Standby Value 


One question arising under the allocation problem is whether any 
specific portion of the annual costs of the airways should be assigned 
to the general taxpayer because of broad public interest in the develop- 
ment of civil aviation and the potential need of the military for airways 
facilities and services in time of national emergency. It has been 
claimed that because military requirements have been an important 
consideration in the design and development of the federal airways 
system, particularly since the adoption of the RTCA program for a 
common civil-military system, and because the military not only receives 
operational priorities during wartime, but also can instantly com- 
mandeer all or any part of the system for its exclusive use, a specific 
military standby value should be established for the airways and made 
a cost of national security. This would then reduce the cost allocable 
to the actual users. 

While all federal expenditures on transportation facilities are 
assumed to be in the public interest, the adoption of a user charge 
program presumes that where identifiable groups receive specific bene- 
fits and use from such facilities, the costs thereof will be allocated 
directly to such users and beneficiaries. Moreover, this proposition 
overlooks the fact that society benefits from almost every public or 
private expenditure whether for an automobile plant or for highways 
or airways. Thus, the funds expended on the airways could have been 
used for alternative purposes which may also provide great public 
benefits. —To determine the net public gain from the investment in 
airways, it is necessary therefore, to weigh the general benefits derived 
from the airways system against the general benefits that would obtain 
from any of the possible alternative uses in which these funds might 
be employed. Such estimation of potential benefits is an almost impos- 
sible task and in practice would have to be made on a purely arbi- 
trary basis. 

The concept of a specific military standby value for transportation 
facilities and services furnished by the Federal Government has been 
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examined and rejected by competent authority including the Federal 
Coordinator of Transportation, the Board of Investigation and 
Research and the 1953 staff study of the Department of Commerce on 
user charges. These studies point out that such facilities are by no 
means unique in contributing to the national security and that in 
modern total war all of our resources and industries, including the 
transportation system, become instruments of national defense which 
are at the disposal of the military services. 

While it is recognized that the Federal Government has power to 
commandeer the airway system, and during World War II actually 
took over part of the fleet of the airlines as well as the aircraft they 
had on order, the government has been given and has exercised simi- 
lar authority over other forms of transportation as shown by the fol- 


lowing examples: 


1. Under the Federal Possession and Control Act of 1916 the government 
was empowered in time of war to take possession and assume control of 
any system or systems of transportation, or any part thereof, and to 
utilize the same to the exclusion cf all other traffic for the transportation 
of troops and war material or for such other purposes connected with the 
emergency as might be desirable.? 


2. On December 28, 1917, following the entrance of the United States into 
World War I, by virtue of a proclamation by the President, the operation 
of the railroads was taken over by the government acting through the 
United States Railroad Administration which had been created for that 
purpose. The railroads remained under federal control and operation 
until March 1, 1920. (During the Civil War, the government had also 
taken over the railroads’ operation.) 

8. Under the Interstate Commerce Act the railroads must give preference 
and precedence in time of war or threatened war to military over all 
other traffic. No compensation is made for obeying these orders.? The 
Second War Powers Act, 1942, extended this authority to motor carriers. 


4. During World War II, the military commandeered nearly all Pullman 
car equipment when troops were redeployed from Europe to Japan. 
Later, when troops were brought back from Japan, Pullman cars were 
commandeered and concentrated on the West Coast so that military 
personnel could be brought home rapidly. 


5. Under the Federal Civil Defense Act of 1950 the Federal Civil Defense 
Administration is authorized, upon declaration of a state of civil defense 
emergency by the President or Congress, to commandeer whatever trans- 
portation facilities or systems are deemed necessary for the purposes of 
civil defense. On the basis of this authority, certain states and cities 
have designated highways within their jurisdictions as civil defense 
highways, which will be closed to civil traffic in time of emergency. 


These examples are indicative of the military standby value of our 
entire transportation system. It would appear, therefore, that there 
is basically no greater justification for subsidizing air transportation 
as a defense measure through federal provision of facilities than there 
is for subsidization of any essential industry or activity which may 
produce material or services useful in time of war. The BIR report 
concluded that the fact that public transportation facilities serve 
defense ends as well as the needs of commerce is no reason for reliev- 
ing the direct users of such facilities from paying the costs which are 





2 United States Code, Title 10, Section 1361. 
8 Ibid, Section 1362. 
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attributable to their use for immediately commercial or private pur- 
poses.* 

This position was recognized by the War Department in 1921 with 
respect to highways® and has been followed in practice in the case of 
the Panama Canal, and has been proposed in connection with the St. 
Lawrence Seaway proposal. Accordingly, it appears inappropriate 
in principle to deduct any arbitrary sum for military standby value 
from the annual costs of the airways which are subject to cost recovery. 

However, this does not mean that the government through the 
general taxpayer will not be responsible for all actual use made by the 
military of these facilities. It is recognized that in time of war or 
national emergency military use of the airways will predominate and 
during such periods the military will, of course, be responsible for the 
major share of the costs incurred. Moreover, civil users are not con- 
sidered responsible for the added costs of facilities which are specifically 
provided for. defense purposes and which are not justifiable by usual 
economic standards. The excess of military requirements over normal 
civilian needs, usually referred to as the “military overlay” would 
logically be borne by the general taxpayer. The cost base used in this 
report does not include the cost of any airway facilities which have 
been installed by the military or in which extra cost has been speci- 
fically incurred for defense purposes, such as the program for security 
control of aircraft. 


CONSIDERATION OF PRESENT FEDERAL GASOLINE ExcIsE TAX AS 
De Facto User CHARGE 


At the present time the Federal Government levies a number of 
excise taxes in the field of transportation which in recent years have 
been increasingly related to federal aid to transportation. The link- 
age concept was first limited to taxes in the automotive field, but 
more recently, has been put forward by the scheduled airline industry 
with respect to the 2 cents per gallon excise tax on aviation gasoline.® 
In brief, the scheduled airline claim that federal and state gasoline 
taxes paid by motor vehicles have always been publicly regarded as 
charges to users to defray the costs of our highway program; therefore, 
the tax on aviation gasoline is in reality a user charge which should 
be considered as an offset to the cost of providing the federal airways 
system. 


While this position has received considerable unofficial support 
and state practice provides a substantial precedent, federal policy, 
particularly as enunciated by the Treasury Department and the Bu- 





* Public Aids to Transportation, 79th Congress, 1st Session, House Docu- 
ment No. 159, pp. 90-91. 

5 Ibid. 

6 Air Transport Association of America Press Release, Report by Ralph 
Rechel, ATA Economic Research Department, to the Meeting of the ATA Public 
Relations Advisory Committee in Los Angeles, Jan. 27, 1958 and American Air- 
lines, Inc., Annual Report, 1952, p. 8. 
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reau of the Budget, has traditionally opposed the dedication of excise 
tax revenues for specific purposes. 

State Precedents in the Highway Field. The states generally con- 
sider their motor fuel taxes and motor vehicle fees as highway user 
charges and the revenues obtained from these sources are earmarked 
for highway purposes in 44 states and the District of Columbia. More- 
over, in most states, taxes paid by non-highway users incident to the 
sale of gasoline may be refunded in whole or in part. On the other 
hand, some states divert portions of road user tax revenues to non- 
highway uses. State highway officials have strongly favored the dedi- 
cation of these funds because it assures them a predictable source of 
income on which they can plan their future programs. Moreover, the 
success of earmarking in the states prompted the American Association 
of State Highway Officials at its annual meeting in December 1952 to 
adopt a resolution which requested Congress to increase federal aid 
to highways to the full amount collected through the federai tax on 
gasoline. 

Federal Policy. Federal policy in the past as expressed by both the 
Treasury Department and the Bureau of the Budget has strongly 
opposed consideration of present excise taxes paid by users of feder- 
ally-provided aids to transportation as off-sets to a program of user 
charges. Excise taxes have been imposed on various commodities and 
services in recent years to provide revenue for the government and 
are treated as general fund receipts of the Treasury. As such, they are 
used to meet all expenses of the government and are not dedicated 
for specific purposes. To earmark the present federal aviation gasoline 
tax would therefore represent a significant departure from accepted 
fiscal policy. However, it should be recognized that it has been com- 
mon practice to compare the amounts received from highway users 
with expenditures on highways and highway users have claimed with 
considerable support that they are meeting their fair share of highway 
costs. 

The federal gasoline tax was introduced in the depression of 1932 
as an emergency revenue measure and imposed on all vehicles regard- 
less of how they were used. It has been subsequently increased to its 
present 2c per gallon level to meet general revenue needs and without 
any consideration of its relation to highway or airway expenditures. 
In fact, receipts from the gasoline tax at 114c per gallon already 
exceeded the amount spent on the highway and airway programs, a 
clear indication that it was not the need for funds for these programs 
which prompted Congress to raise the rate to 2 cents. 

In this connection, it should be noted that the Congress, in enact- 
ing a tax on diesel fuel in the Revenue Act of 1951, did not include 
all transportation uses of diesel but restricted its application to use 
in highway motor vehicles. This action has been claimed as indica- 
tive of a tendency on the part of the Congress to regard this tax as a 
highway user charge rather than as a general revenue measure. How- 
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ever, according to the reports of the House Committee on Ways and 
Means, and the Senate Committee on Finance,’ the purpose of the 
diesel excise was to tax diesel fuel used on highways on the same basis 
as gasoline in order to prevent discrimination against vehicles pow- 
ered by gasoline. No mention is made in these reports of the relation 
of the diesel tax to user charges. 


Receipts from the gasoline excise tax have increased sharply and 
totaled approximately $713 million in the fiscal year ended June 30, 
1952, of which only about $14 million was collected on aviation fuel. 
Earmarking of these funds specifically for highways or airways would 
therefore mean a sizeable diversion of the general revenues of the 
Treasury. The magnitude of the sums involved indicates that con- 
sideration of the aviation gasoline tax as an off-set to airway user 
charges cannot be made apart from the question of the motor vehicle 
gasoline tax and its relation to highway expenditures. 


The position of the Treasury Department respecting the dedica- 
tion of revenues from the aviation gasoline tax and the general rela- 
tionship of user charges to the tax system has been summarized as 
follows: 


“The Federal Government now charges users for a variety of services. 
The charge is ordinarily related to a specific service rendered by a 
governmental agency to persons or groups who can readily be identified. 
These charges are outside the field of taxation. They are usually col- 
lected as a fee or charge as a price by the federal agency providing the 
service. Passport fees collected by the Department of State, meat grad- 
ing fees collected by the Department of Agriculture, national parks’ 
entrance charges, and sales of postage stamps by the Pcst Office Depart- 
ment are examples. They are generally based on the consideration that 
the Government is providing a special and clearly discernible service to 
private beneficiaries who (rather than the taxpaying public in general) 
can appropriately be charged at least a portion of the costs incurred. 

“While the Treasury Department concurs in the imposition of user 
charges where the benefit principle is applicable and practicable, it does 
not favor the use of the federal tax system to collect revenues which 
shall be labeled ‘user charges.’ The very nature of user charges requires 
that they be readjusted from time to time to parallel changes in uses made 
of federally-provided facilities. This requirement will generally necessi- 
tate more detailed classifications, exceptions, etc., than can adequately be 
administered within the framework of the generally applicable tax laws. 
The primary considerations which govern the imposition of general taxes 
relate to revenue requirements, equity, and economic conditions prevailing 
generally and in specific industries rather than to changes in the quantity 
and quality of services which particular branches of the government may 
provide at different times to specific groups. 

“A related consideration is that of earmarking of revenues. The Treas- 
ury has consistently opposed the earmarking of revenues for specific 
purposes because it represents a discredited fiscal practice. Earmarking 
is equivalent to a permanent indefinite appropriation and is contrary to 
the policy established by the Congress in the Permanent Appropriation 
Repeal Act of 1934. A formal system of earmarking prevents effective 
budgetary control by restricting the freedom of the Congress to adapt 
appropriations to changes in needs of the programs affected. 

“Experience with the motor fuel tax illustrates the nature of the prob- 
lem. Although the Federal gasoline tax was imposed for purposes of 
general revenue, it is frequently looked upon as a user charge even though 
both historically and at present the amount of federal expenditures on 





7 Report of the Committee on Ways and Means, House of Representatives, 
to accompany H.R. 4473, Revenue Act of 1951, p. 483; Report of the Committee 
on Finance, United States Senate, to accompany H.R. 4473, The Revenue Act of 
1951, p. 97 (82nd Congress, 1st Session). 
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highway aid is determined on the basis of requirements and without 

regard to the yield of the gasoline tax. 

“Technical considerations of this character have led this department 

to the conclusion that the development of user charges for federally- 
provided facilities should be — outside the tax system, to avoid the 
creation of conflicts between the requirement that user charges be 
adjusted frequently and as nearly as practicable to benefits bestowed 
and a totally different group of criteria which of necessity governs 
taxation for general revenue purposes.’’§ 

This position was recently confirmed by the Treasury Department 
and the Bureau of the Budget in commenting on S. 216, 83rd Con- 
gress, the Magnuson Bill, which provides for dedication of the pro- 
ceeds of manufacturers’ excise taxes on automobiles, tires and tubes, 
gasoline and lubricating oil for the purposes of the Federal Aid 


Road Act. 
TIMING AND LEVEL OF CHARGES 


Domestic civil aviation as a whole has now reached the level of 
economic maturity at which it can begin to make a reasonable contri- 
bution toward meeting the annual costs of the federal airways system. 
The continued expansion in air traffic volume, the improved financial 
position of the air carriers and their decreasing reliance on direct 
subsidy, and the improving condition of the major segments of general 
aviation are evidence that the great bulk of the airway users have 
progressed to the point where they no longer require the free provision 
of airways services. 

The first phase of any airway user charge program should, how- 
ever, provide for less than full cost recovery, in order that domestic 
civil aviation may assume these additional costs with a minimum 
degree of difficulty and without seriously hampering its future growth. 
It should also recognize the marginal position of many of the medium- 
sized airlines and the all-cargo carriers and take into account the fact 
that the smaller carriers, particularly the local service airlines, will 
continue to require direct subsidies from the CAB for an indefinite 
period of time. 

With respect to such carriers, user charges would not result in any 
net return for the government, since they would probably require a 
corresponding increase in subsidy. The program discussed above 
would appear to minimize the so-called “bookkeeping” aspects of user 
charges, however, since the great bulk of the country’s airline business 
is done by carriers receiving no subsidy from the CAB. Specifically, 
96 percent of the revenue ton-miles were flown in the fiscal year 1953 
by such carriers. 

In the general aviation sector the bulk of the payments would be 
made by the operators of the larger aircraft such as the irregular and 
other commercial carriers, corporate-business flyers, and individual] 





8 Statement by the Tax Advisory Staff, Office of the Secretary of the Treas- 
ury submitted to the Working Group of the Transportation Council, Department 
of Commerce, 1952 and quoted in Charges for Private Use of Federally-Provided 
Transportation Services and Facilities, U. S. Department of Commerce, Wash- 
ington, 1953, p. 159. 
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owners of larger aircraft. The small plane operators would pay only 
a nominal annual charge which is not expected to be unduly burden- 
some and should be well within their ability to pay. Ample precedent 
for a gradual increase in user payments exists in other branches of the 
transportation industry which have been the recipients of public aid. 

It should be emphasized that, in such a dynamic industry as civil 
aviation, user charge collections would be fluid rather than static. 
The long-range objective of any user charge program as the industry 
expands and moves farther toward self-sufficiency, should be to in- 
crease civil user payments up to the users’ fairly allocated share of the 
annual costs of the airways system. Depending upon the relationship 
of future user charge collections (which will be a function of traffic 
growth) and the annual costs of the domestic airways system, periodic 
upward or downward adjustments might be required in the user 
charge rates. 


Illustrative Scales of Charges 


In order to indicate the range of user charge collections at alter- 
native rate levels, illustrative scales of charges have been calculated 
below for both the gallonage charge and the combination of the gross 
ton-mile charge and graduated aircraft registration fee. These compu- 
tations have been made on the basis of projected aviation activity 
and gasoline consumption during the fiscal year 1955. 

Charges on Aviation Gasoline. Aviation gasoline consumed by 
domestically operated aircraft has risen sharply during the post World 
War II period — from a total of approximately 334 million gallons 
in 1946 to approximately 740 million gallons in 1952. Consumption 
during 1953 is expected, on the basis of data for the first half of the 
year, to be approximately 862 million gallons. By the fiscal year 
1955, domestic consumption is estimated to reach approximately 1,010 
million gallons, of which approximately 850 million gallons will be 
consumed by the scheduled airlines and 160 million gallons by other 
civil users. The estimate assumes a continued expansion in air carrier 
activity. 

Table 7 shows estimated receipts during the fiscal year 1955 at 
charges of 1l4c, 2c, and 214c per gallon. 


TABLE 7 — ESTIMATED RECEIPTS FROM VARIOUS GALLONAGE 
CHARGES IMPOSED ON DOMESTIC CIVIL AVIATION 
GASOLINE, FISCAL YEAR 1955 











og 
a ie Estimated Receipts 
(millions of At lie per At 2c per At 2%ec per 
User Group gallons) gallon gallon gallon 
Scheduled Air 
COPEL 0. i6.850.00 850 $12,750,000 $17,000,000 $21,250,000 
Other Civil ....... 160 2,400,000 8,200,000 4.000,000 








Total Receipts... 1,010 15,150,000 20,200,000 25,250,000 
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Gross Ton-Mile Charge-Graduated Aircraft Registration Fee. 
Determination of the estimated receipt from the alternative charging 
technique, the combination of a gross ton-mile charge and the gradu- 
ated aircraft registration fee, requires an estimate of the gross ton- 
miles flown by all aircraft over 4,500 pounds maximum gross take-off 
weight and the number of general aviation aircraft weighing up to 
4,500 pounds. 

Available data indicate that by the fiscal year 1955 gross ton-miles 
flown by the scheduled air carriers will increase approximately 60 
percent over the volume flown in the fiscal year 1952 to an estimated 
total of approximately 22 billion gross ton-miles. Other civil aircraft 
weighing over 4,500 pounds are expected to increase their activity 
approximately over the 1951 level, the last year for which such data 
are available, to an estimated 1,200 billion gross ton-miles in fiscal 
1955. 

Little change is expected in the next year in the number of gen- 
eral aviation aircraft weighing up to 4,500 pounds. As of January I, 
1953, there were approximately 80,000 such aircraft registered with 
CAA. However, only some 50,000 of these planes were considered 
active. Accordingly, the estimated receipts shown in Table 9 are 
based on the number of active aircraft in the various weight categories 
as of January 1, 1953. 


TABLE 8 — ESTIMATED RECEIPTS FROM VARIOUS GROSS TON-MILE 
CHARGES IMPOSED ON AIRCRAFT WEIGHING OVER 4,500 POUNDS 
MAXIMUM GROSS TAKE-OFF WEIGHT, FISCAL YEAR 1955 











Estimated Estimated Receipts 
gross ton- At % mill At 8/10 mill At 1 mill 
miles per gross per gross per gross 
___User group (millions) _ton-mile_ _ton-mile_ ton-mile 

‘Scheduled aa Co eee ee See a ee 
Ne ee re 22,000 $11,000,000 $17,600,000 $22,000,000 
Other ‘Civil ........... 1,200 600,000 _—- 960,000 1,200,000 
Total Receipts... 238,200 11,600,000 ; oa 560,000 ~~: 23,200, 000— 





TABLE 9 — ESTIMATED RECEIPTS FROM AIRCRAFT REGISTRATION 
FEES IMPOSED ON ALL AIRCRAFT WEIGHING UP TO 4,500 POUNDS 
MAXIMUM GROSS TAKE-OFF WEIGHT, FISCAL YEAR 1955 


Weight Number of Annual fee Estimated Annual fee Estimated 




















category active per total per total 
( pounds) aircraft aircraft receipts aircraft receipts 
0-1,500... 26,567 $ 5.00 $132,835 $10 $ 265,670 
1,501-2,500... 14,030 10.00 140,300 25 350,750 
2,501-4,500... 9,171 25.00 229,275 50 458,550 
DORAL ..<2:4:0:0 49,768 woe $502,410 — $1,074,970 





Table 8 shows estimated receipts during the fiscal year 1955 from 
alternative rates of 14 mill, 8/10 mill and one mill per gross ton-mile 
from the scheduled air carriers and other civil aircraft weighing over 
4,500 pounds. Table 9 shows two alternative scales of graduated air- 
craft registration fees for aircraft weighing up to 4,500 pounds, the 
lower scale ranging from $5 to $25 and the higher from $10 to $50. 











CHARGES FOR THE FEDERAL AIRWAYS 325 


ADMINISTRATION OF CHARGES AND LEGISLATIVE REQUIREMENTS 


Administrative Problems. The administration of a system of air- 
way user charges imposed on aviation fuel appears to be relatively 
simple. Charges could be collected at the refinery level by the less 
than 20 oil companies which now sell aviation fuel. One of the real 
administrative advantages of this system is that the oil companies 
already are operating revenue collection systems for the Federal Gov- 
ernment and the additional workload in connection with aviation 
gasoline would be negligible. This method of collection would utilize 
already existing channels of communication between the industry 
and the government. The charge would, of course, be passed on 
through the various levels of distribution to the ultimate consumer. 
It has been suggested that CAA might act as the collection agency for 
user charges or participate in some phases of this activity. This ap- 
pears to be unnecessary as it adds another, and unnecessary, collection 
agency with which the petroleum companies would have to deal. 
CAA would have to establish a collection unit in the Accounting 
Division which would be much more expensive than utilizing the 
established Treasury facilities. It seems desirable to keep the costs 
of collection as small as possible. 

Administration of the alternative charging technique, the combi- 
nation gross ton-mile charge-graduated aircraft registration fee system, 
would present considerably greater difficulty. In order to minimize the 
administrative burden as much as possible, control over this program, 
could be centralized in the Washington office of CAA. All payments 
by airway users could be made directly to Washington, thus eliminat- 
ing the need for collections in the field by CAA agents. The program 
could be superimposed on and administered through expansion of 
CAA’s present aircraft recordation system. 

Administration of the registration fee would be complicated for a 
considerable period because of the inclusion in the CAA registration 
files of approximately 20,000 aircraft classified as inactive. It would be 
necessary definitely to establish the status of these planes in order to 
distinguish between those which are inactive and those which are de- 
linquent. 

Payments of gross-ton-mile charges on aircraft weighing over 4,500 
pounds could be made on a monthly, quarterly or annual basis depend- 
ing on the volume of activity and could be made due and payable not 
later than one month after the close of the period to which they apply. 
Payments could be accompanied by an affidavit certifying to the volume 
of operations on which the payment is based. 

The management of a user charge program would raise a number 
of additional administrative problems for the CAA. The first concerns 
the airways utilization statistics upon which the cost allocations in this 
report are based. Because of budgetary limitations of the Office of Fed- 
eral Airways is planning to eliminate a number of the statistical series 
which is it now gathering beginning with the fiscal year 1955. In order 
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that no essential data are discarded it is important that this program 
be closely integrated with the needs of the user charge program. The 
sound management of a system of user charges will have continuing 
need for accurate data concerning the utilization of the airways. 

A second problem concerns the need for accurate cost data. Hereto- 
for CAA records have been developed primarily to control the expen- 
diture of appropriated funds rather than to determine costs. However, 
they have provided estimates of annual costs which are sufficiently ac. 
curate for the purposes of this report since substantially less than full 
cost recovery is proposed here. If a user charge program is inaugurated, 
and particularly at such time as it moves closer to full cost recovery, 
more precise determination of costs will be required, and consideration 
should be given to the establishment of a complete business-type ac- 
counting system for the airways. 

The General Accounting Office has set up such a system for the 
civil functions of the Corps of Engineers, Department of the Army and 
has offered to assist CAA in establishing a similar system. The cost of 
the necessary accounting system must be recognized as an integral part 
of the over-all administrative expense of a quasi-commercial operation 
of the federal airways system as it proposed in this report. 

Legislative Requirements. It would seem desirable to seek specific 
legislative authority for any user charge program. Although the Sec- 
retary of Commerce already has rather broad authority to levy fees and 
charges for services rendered by the Department, and this authority 
was strengthened by Title V of the Independent Offices Appropria- 
tions Act of 1952, there is a legal question as to whether existing au- 
thority would be adequate for the type of indirect charges discussed 
in this study. In view of the far-reaching implications of the proposed 
user charge program, it would appear desirable, therefore, for the Con- 
gress to give specific and detailed consideration to the problem and to 
fix the appropriate charges. The affected airway user groups would 
thus be assured of an opportunity to present their views to the Con- 
gress on all phases of the proposed program. 

CAA’s traditional position has been that an airway user charge pro- 
gram should be treated as part of an over-all policy of user charges for 
all federally-provided transportation facilities and services. Accord- 
ingly, it is our recommendation that any draft legislation include an 
expression of Congressional policy favoring user charges for such facil- 
ities and services. We would also propose that, in addition to levying 
specific airway user charges the Congress direct each federal agency 
providing transportation facilities and services or administering grants- 
in aid for transportation purposes to develop and submit to it within 
one year a program of user charges therefor, to implement the afore- 
mentioned general policy statement. In this connection, an affirmative 
demonstration of the lack of feasibility or desirability of such charges 
might well be considered compliance with this directive. 
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THE ADMINISTRATION’S TRANSPORTATION PROGRAM 


By RoserT B. Murray, Jr.* 
Under-Secretary of Commerce for Transportation 


... And now I come to our newest form of public transportation, air trans- 
port. This is a lusty infant, all right. In 1954 our scheduled airlines will 
fly in excess of 30 million passengers within the United States and its terri- 
tories and almost 3 million passengers to and from foreign countries. These 
same airlines will speed thousands of tons of mail and cargo within the 
United States and also overseas. More than a billion dollars in wages, sala- 
ries and other expenses will be paid out of this essential form of transport, 
which barely existed only 30 years ago! 

It’s a phenomenal record. However, despite the impressive record to date, 
the industry has an even greater potential strength, which it is not now in 
a position to develop fully. With sound routes and organization, air trans- 
portation could be financially stronger and more secure than it is at the 
present time. It could have the staying power to sustain itself in periods of 
economic stress as well as in periods of general prosperity. It could increase 
its attractiveness to the investing public, and thereby assure its ability to 
finance the purchase of new and more expensive aircraft which advanced 
technology will soon make available. It could provide better service at lower 
rates. Last, but certainly not least, it could reduce the amount of Federal 
subsidy assistance it now requires. 

A most significant accomplishment during this past year has been the 
completion of a comprehensive review of civil air policy. This review was 
undertaken, at the President’s request, by the Air Coordinating Committee, 
which represents all Federal agencies primarily concerned with aviation. 
The Committee’s report was presented to the President, and accepted by 
him, in May of this year. The policies which we have formulated set forth, 
for the first time, a constructive program for the development of a strong 
and economically healthy air transport system. The keystone of this report 
is expressed by these three straight from the shoulder sentences: 

“Past Federal assistance has accelerated the development of this 
industry. However, we are now at the point where the industry in 
large measure is self-sufficient. The goal of Federal policies should 
at this time be directed to the development of economically healthy 
carriers, capable of financing with private resources their own con- 
tinuing growth.” 

The government must do everything within its power to provide the regu- 
latory and promotional climate in which the industry can achieve this in- 
creased strength. The policies of this Administration, as stated in the report 
of the Air Coordinating Committee, call for a balanced program which will 
do just that. In developing these policies, the Committee has recognized the 
important elements in strength inherent in the air transport system, and 
also the problems which prevent the industry from fully capitalizing on this 
strength. We have faced up to the difficult alternatives which confront the 
government in these circumstances. The path of least resistance — and the 
one which has been generally followed in the past — is to hope vaguely that 
somehow and at some time existing problems will solve themselves, while in 
the meantime meeting each new difficulty by dipping further into the Federal 





*Portions of address dealing with Air Transport given before the National 
Association of Motor Bus Operators, Chicago, Illinois, September 15, 1954. 
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Treasury. This approach is simple, and for the short run it may be popular. 
Unfortunately, however, it does not provide any basic or long-term solution 
to underlying problems. 

The other alternative — the one which we have adopted in our policy 
program — involves action by the airlines and the government to overcome 
existing problems and work toward a healthier, more self-sufficient industry. 
The Air Coordinating Committee has set forth a two-pronged program. It 
calls for immediate action to strengthen the industry route structure and 
organization, and it also calls for an orderly and gradual reduction of sub- 
sidy support. This program will benefit the public in its dual role as user of 
air transport service and as taxpayer. In the final analysis, the public can 
best be assured of economical low cost, and steadily improving service, if the 
industry itself attains a position of independent strength with minimum 
reliance upon assistance from the Federal Government. 

As the report says: “Subsidy limited to a temporary developmental 
period can yield important benefits for the public interest, without long-term 
distortions of competitive relationships with other forms of transportation. 
. .. With few exceptions, present air services were authorized initially in 
the expectation that their subsidy need would, in fact, be of temporary 
nature.” 

That’s what the report says, “temporary nature” — and that’s what the 
taxpayer has been told, off and on, ever since 1938 when the Civil Aeronau- 
tics Act was passed. 

Some recent public statements have attempted to read into the ACC re- 
port of recommendation against competition and in favor of monopoly. There 
is absolutely no foundation for these statements, and I want to set the record 
straight on this point. 

The best and the simplest answer to these statements can be found in 
the language of the policy report itself. The report states: 

“As a general policy, it is desirable in the public interest that com- 
petition between U. S. — Flag carriers be maintained in areas where 
traffic is sufficiently dense so that competition can be economically 
supported. However, where such is not the case, it is difficult to just- 
ify subsidy expenditures in terms of the public benefits to be de- 
rived.” The report further states that: “Route decisions in this area 
should recognize the necessity of avoiding or eliminating uneconomic 
duplication of service between United States carriers.” 

The meaning of this language is clear. The Committee meant exactly 
what this language says, no more and no less. Any gratuitous interpreta- 
tions to the contrary stem generally from a self-serving desire by some 
parties to confuse a basically simple issue by the age-old device of raising 
a straw-man. As the report clearly states, we favor competition in air trans- 
portation where it is economically justified; we oppose it where it represents 
merely uneconomic duplication of service. This most certainly is not a policy 
favoring a chosen instrument. It is a policy of good regulatory common 
sense. It is in fact the very policy which is embodied in the Civil Aeronau- 
tics Act itself. I challenge anyone to find a single sentence, or a single word 
in the Civil Air Policy report which recommends monopoly. 

This report is based on a profound belief in competition — but competi- 
tion that’s real and competition that’s effective. “Only an industry,” the 
report says and I’m quoting from page 11, “Only an industry composed of 
reasonably strong systems can provide the benefits of effective competition.” 
The report states a simple truth when it says on page 13 “While it is im- 
portant to have enough competition to assure the aggressive promotion of 
services needed by the public, there is a point of diminishing returns beyond 
which competition can be self-defeating. Healthy, financially independent 
carriers can provide the public with better service—and more effective 
competition — than a larger number of marginal carriers.” 
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On that one word “effective” hangs the whole case for the taxpayer and 
for the healthy future of the airline industry. Competition is not effective 
—is not healthy — when it is propped up artificially by subsidy that is un- 
duly large or prolonged. 

Let’s be specific on this matter of competition. It may not be generally 
recognized how highly competitive this air transport system is at the present 
time. Of the leading 100 pairs of airline stations, fully three-fourths have 
directly competitive service, with many having competing service by three 
or four carriers. On many routes, the competitive choice available to the 
passenger by air is greater than by rail or by bus. 

Now lets’ look at international aviation. Let’s take the North Atlantic, 
for example. There are now ten—that’s right, ten — scheduled airlines 
flying the North Atlantic, two American and eight foreign-flag. Fantastic 
as it may seem, there are those in the air carrier industry who claim to see 
in this a situation which favors the forces of monopoly and opposes the spirit 
of free enterprise. Unbelievable? Of course it’s unbelievable! 

Throughout the world, our international airlines are confronted with 
vigorous and increasing foreign competition. What is true across the Atlan- 
tic is true also in Latin America, across the Pacific, and in the Far East. 

What the Civil Air Policy Report proposes is that this situation be 
viewed realistically and that we should not put on blinders either to the 
existence and force of this foreign competition or to restrictive measures of 
foreign governments with which our airlines are increasingly confronted. 
The Civil Air Policy Report proposes that we determine on a business basis 
how many American-flag carriers can be supported on a particular inter- 
national route and that when we have determined this, we give our carrier 
or carriers such backing as is needed to keep them strong. 

T think you will agree this is scarcely a monopolistic situation. There is 
nothing in the report of the Air Coordinating Committee which would make 
it so. All that we have done is to draw a distinction between healthy, eco- 
nomic competition, and unnecessary, wasteful duplication. 

Airport Aid Program 

Turning to another phase of aviation we have in this past year carefully 
reviewed and devised Federal policies toward assistance in local airport con- 
struction. We are reactivating the program for Federal grants-in-aid for 
this purpose, and are doing so in a manner which will assure that each dol- 
lar spent will provide the maximum possible benefit from a national aviation 
standpoint. In previous programs, limited funds were scattered too widely 
to have any real effectiveness. Under our revised policies, Federal expendi- 
tures will be concentrated upon those locations and types of construction 
which are most essential for the overall efficiency and safety of aviation 
operations and for national defense. 

Administratively, we have greatly improved the efficiency of the naviga- 
tional and other services provided by the Federal Government for aviation. 
We have modified regulatory attitudes, to recognize the industry’s own in- 
terest and responsibility in maintaining high standards of safety, with less 
constant and detailed supervision by the government. We have carefully 
screened all operations — eliminating those which were unnecessary for 
aviation safety and efficiency, and improving the others so as to minimize 
their cost. 

This has not been an easy job, but the results have been worth the effort. 
In the face of a steady and continuing growth in air traffic, we have been 
able to reduce the operating budget of the Civil Aeronautics Administration 
by nearly $8 million below its level for the last year under the former ad- 
ministration. And most important of all, we have accomplished this without 
impairing in any respect the quality of those services which are essential for 
safety. The aviation safety record in 1953 was unsurpassed. 
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INTERNATIONAL REVIEW* 


INTERNATIONAL CIVIL AVIATION ORGANIZATION 
AIR TRANSPORT MATTERS 


CONFERENCE ON THE CO-ORDINATION OF AIR TRANSPORT IN EUROPE 
STRASBOURG — APRIL 21 - May 8, 1954 


HE Strasbourg Conference on the co-ordination of air transport in 

Europe completed its deliberation two days before its original schedule. 
No final action was taken immediately affecting European air transport, 
but 29 recommendations were passed addressed to the governments of the 
States attending the Conference and to ICAO and these recommendations 
envisage a variety of different kinds of action over the next few years. In 
the fields of Facilitation and Air Navigation technology the chief function 
of the Conference was to review the regional machinery of ICAO and the 
results of such special meetings as the Cannes Facilitation Conference, but 
even here, as will be seen from the recommendations listed below a number 
of points were found on which it was felt that more radical or more rapid 
action might be taken. 

In the economic field, which provided the main justification for the Stras- 
bourg Conference, interest centered round the possibility of finding a basis 
for multilateral agreements concerning the operating rights of scheduled 
and non-scheduled air services within Europe. Here there were the usual 
differences of opinicn; the Scandinavian countries at one extreme favored 
a general multilateral agreement according European carriers complete free- 
dom of operation within Europe; Spain, Italy and France at the other ex- 
treme favored a cautious approach moving gradually from bilateralism with 
carefully devised safeguards against excessive competition or serious dam- 
age to the interests of carriers in relatively weak economic positions. The 
United Kingdom came forward at the meeting with a proposal to abandon 
capacity restriction clauses based on the distinction between “Fifth Free- 
dom” and “Third Freedom” and ‘Fourth Freedom” traffic. This idea clearly 
appealed to a number of delegates but there was not time at the Conference 
to study its implications fully. The proposal from the Netherlands that gov- 
ernments should permit airlines to utilize each others operating rights so 
as to extend their air services, had been put forward at the Brighton Assem- 
bly of ICAO in 1953 and delegates came to the Strasbourg Conference pre- 
pared to approve this idea in principle. Some felt the scope for such route 
interchange was small, others that it could make a major contribution to 
the development of European air transport, particularly when defined in a 
broad way to cover a variety of forms of inter-airline co-operation approved 
by governments. 

The Conference found it impossible to formulate a generally acceptable 
basis for a multilateral agreement, but asked ICAO to attempt to draft such 
agreements for both scheduled and non-scheduled air services in Europe and 
indicated the lines along which the drafts might be developed. For scheduled 
services in main points were that capacity should not be tied to “Third” and 
“Fourth” freedom traffic and that the airlines should have greater scope for 
expansion, but the granting of routes would remain to be bilaterally dis- 
cussed and there would be safeguards against excessive competition and to 
ensure fair treatment for each carrier. In the non-scheduled field the draft 
multilateral agreement should aim to give substantial freedom of operation 





* Compiled by J. G. Gazdik in co-operation with Dr. G. C. Bolla, Dr. G. F. Fitz- 
Gerald and Mr. A. M. Lester. 
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to all flights not seriously competing with the scheduled air services, par- 
ticularly emergency flights, taxi flights (seating capacity less than 4 passen- 
gers), flights of aircraft wholly chartered to one individual or firm, flights 
carrying only freight and flights of not greater frequency than once a month. 
These categories of flight should be able to operate without prior permission 
and subject only to notification for purposes of traffic control. In the interim 
period before multilateral agreements can be concluded, European States 
are urged to encourage all forms of airline co-operation and to move as far 
as possible in the direction of liberalization, particularly with respect to 
freight services and non-scheduled services. 

One of the most important points discussed at the Strasbourg Conference 
was whether to set up some form of permanent European body to consider 
air transport questions in the future. It was suggested that a sort of Euro- 
pean air transport Commission might be appointed with a permanent 
Secretariat able to study European air transport problems and make recom- 
mendations to governments. It was felt, however, that it would be undesir- 
able to create a new international agency in Europe and that ICAO had the 
requisite expert knowledge and experience to work on European air trans- 
port problems in the same way as it worked on regional air navigation 
problems. It was therefore decided that there should be established a perma- 
nent European Civil Aviation Conference meeting periodically and consisting 
of representatives from States taking part in the Strasbourg Conference. 
This permanent Conference would, at least at the outset, rely on ICAO to 
provide Secretariat services and make research studies of an international 
character. 

The full set of 29 recommendations passed by the Strasbourg Conference 
are as follows: 


RECOMMENDATIONS OF THE STRASBOURG CONFERENCE ON THE 
Co-ORDINATION OF AIR TRANSPORT IN EUROPE 


RECOMMENDATION No. 1: WHEREAS the resolution of the Committee of 
Ministers of the Council of Europe, adopted on March 19, 1953, calls 
for expanded co-operation between European airlines and European 
governments; 


and 


WHEREAS such regional co-operation will help to achieve the objec- 
tives of ICAO set forth in Article 44 of the Convention on International 
Civil Aviation and is specifically provided for in Chapter XVI of that 
Convention; 


THE CONFERENCE RECOMMENDS: to the States invited to be 
members of this Conference: 


(a) that they give support to co-operative studies and arrangements 
among their airlines related to particular sections of the European air 
transport network, aiming at the development of the traffic by such 
measures as the interchange of routes and other bilateral or plurilateral 
route arrangements; 


(b) that they give favorable consideration to arrangements of this 
kind devised by their carriers and, so far as practicable, make the re- 
quired adjustments to the bilaterial agreements concluded by those 
States, including, in consequence of co-operative measures, provision 
for eliminating distinctions between the traffic ‘freedoms’, or, if neces- 
sary, make new bilaterial or plurilateral agreements; 


(c) that they support common action between airlines with a view to 
improving on the one hand the services rendered to users, on the other 
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the productivity of the airlines and other measures for reducing operat- 
ing costs by such means as: 


(i) mutual assistance in the rendering of technical, operational and 
commercial services; 

(ii) the more efficient and speedy performance of ground services 
through co-operation between carriers and between airlines and 
aerodrome authorities; 

(iii) the co-ordination and rationalization of time-tables; 

(iv) special measures of co-operation to deal with the problem of 
light traffic. 


(d) that they notify ICAO of the action taken in pursuance of this 
recommendation, in order that other governments may be informed of 
such developments, and that they may take advantage of one another’s 
experience and thereby spread the advantages of co-operation. 


RECOMMENDATION No. 2—THE CONFERENCE RECOMMENDS: that the 


Council of ICAO and the proposed European Civil Aviation Conference 
have a draft made for a multilateral agreement embodying the princi- 
ples and objectives set forth below and taking into account the views 
and proposals put forward at this Conference; and to transmit the draft 
to the States invited to be members of the Conference for their con- 
sideration; and after revision of the draft, if necessary, according to 
the suggestions received from these States, to circulate it to them for 
consideration at a diplomatic conference with a view to ultimate signa- 
ture. The draft agreement to be prepared should: 


(i) establish in Europe the conditions favorable for active co-op- 
eration between European carriers that will enable them to solve 
their problems in common by the interchange of routes and other 
co-operative measures. 

(ii) aim at a progressive liberalisation of air transport undertaken 
by European operators in the European region and particularly at 
the relaxation of traffic restrictions based on the distinctions at 
present made between the various ‘freedoms’ of the air. 

(iii) embody in the best possible form those provisions that are 
common in substance to existing European bilateral agreements. 
(iv) embody safeguards to enable governments if necessary to pre- 
vent the development of excessive competition and to ensure fair 
treatment for each carrier; it being understood that routes would 
continue to be granted by bilateral or plurilateral negotiations be- 
tween governments and that the multilateral agreement should not 
interfere with the fundamental principle of the sovereignty of 
each State over its air space. 


RECOMMENDATION No. 3: WHEREAS this Conference considers that serv- 


ices confined to the carriage of freight may have possibilities of making 
a useful contribution to the future development of air transport in 
Europe and to the improvement of the European economy; 
WHEREAS it is important to create the necessary conditions of flexi- 
bility and latitude to explore fully the possibilities of the air freight 
market; 


THE CONFERENCE RECOMMENDS: to the States invited to be 
members of this Conference: 


(1) That distinctions, based on the place of origin or destination of 
traffic, made in bilaterial Agreements between the States invited to be 
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members of this Conference should not be applied to scheduled services 
confined to the carriage of intra-European freight, so that any opera- 
tors of such services entitled to operate on any route under the terms of 
a bilateral Agreement between the States invited to be members of this 
Conference may pick up or discharge at any European point specified 
on such a route freight destined for or coming from any other European 
point. 


(2) That, as a corollary of (1), those provisions of such bilateral Agree- 
ments which provide for control of capacity by reference to distinctions 
based on places of origin and destination of the traffic should not apply 
to scheduled services confined to the carriage of freight. 


(3) That, in the event of any difficulty arising in the application to such 
freight services of the remaining capacity provisions, the relevant pro- 
visions in the bilateral Agreements for consultation and subsequent 
procedures for dealing with such a difficulty would apply. 


(4) That these arrangements should come into force on 1 October, 1954, 
for a period of 5 years and should be reviewed by the States invited to 
be members of this Conference shortly before the end of that period in 
order to decide whether they should be continued. The arrangements 
will continue in force pending the results of any review. 


j (5) That the States in favor of this resolution should confirm to ICAO 
by 1 August, 1954, that it is their intention to implement its provisions. 


RECOMMENDATION No. 4: WHEREAS this Conference considers that the 
development of scheduled services confined to the carriage of freight 
may be of value to manufacturers and consignors of merchandise and 
so improve trade and the economy of Europe; 


WHEREAS the development of this promotional and speculative market 
requires that the operator should have the freedom necessary to cater 
for the traffic; 


THE CONFERENCE RECOMMENDS: to States invited to be members 
of this Conference that they should consider favorably any applications 
made to them on behalf of European operators for indirect routings 
required for the operation of scheduled services confined to the carriage 
of freight originating in and destined for points in Europe. 


| RECOMMENDATION No. 5: WHEREAS this Conference considers that intra- 

European non-scheduled operations should be accorded the maximum 
degree of freedom to develop, compatible with the safeguarding of the 
legitimate interests of the scheduled services in the sphere reserved to 
them by national laws and policies; 


WHEREAS progress towards the liberalisation of European non-sched- 
uled air services could be achieved by the development of a unified 
policy within a European multilateral agreement. 


WHEREAS it has not been found practicable at this Conference to reach 
an Agreement upon a unified European policy which could be embodied 
in such an agreement; 


THE CONFERENCE RECOMMENDS: to the States invited to be 
members of the Conference, as an interim measure until a multilateral 
agreement on the subject can be concluded, 


(1) that they accept the general policy that all intra-European non- 
scheduled flights that do not affect the interests of the scheduled services 
could be freely admited to their territories without the imposition of 
“regulations, conditions or limitations” referred to in the second para- 
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graph of Article 5 of the (Convention on International Civil Aviation, 
provided that such flights comply with the other provisions of that 
Convention ; 

(2) that each government be understood to be free to place its own 
interpretation on which operations would be considered to affect the in- 
terests of the scheduled services and reserves the right to require any 
operator to cease any operations affecting the interests of the scheduled 
services according to that interpretation; 


(3) that all States, on whatever prior notification they may require for 
purposes of air traffic control, should accord freedom of operation within 
their territory to intra-European non-scheduled services of the follow- 
ing types: 
(a) flights for the purpose of meeting emergency or humanitarian 
needs ; 
(b) taxi-class operations employing aircraft with seating capacity 
for not more than four passengers, provided they do not become a 
systematic series; 
(c) operation in which a single individual charters the entire space 
of an aircraft for his own use, or a firm or institution charters the 
entire space of an aircraft for the carriage of its staff or merchan- 
dise, provided that in either case no part of any such space is 
re-sold; 
(d) operations confined to the carriage of freight (it being under- 
stood that the provisions of paragraph 2 concerning the possible 
cessation of operations apply to this category of flight). 


(4) that for all other classes of non-scheduled operations the State in 
whose territory the operator desires to exercise commercial rights may 
require prior permission to be obtained from its aeronautical authorities 
(except in the case of single flight or flights not of greater frequency 
than once a month, which would require only prior notification as in 
paragraph (3) above). Applications for such permission shall be sub- 
mitted at least forty-eight hours before the first flight is due to com- 
mence, unless a State notifies that a shorter notice is required; 

(5) that each State should notify ICAO, before the 1st October 1954, of 
its policy with respect to intra-European non-scheduled air services, in 
order to facilitate the operation of these services. 


RECOMMENDATION No. 6—THE CONFERENCE RECOMMENDS: that for 


the next stage the States invited to be members of the Conference con- 
clude a multilateral agreement with the object of achieving the maxi- 
mum degree of liberalisation of intra-European non-scheduled air 
services 

AND REQUESTS the Council of ICAO and the proposed European 
Civil Aviation Conference to have a draft made for such a multilateral 
agreement taking into account the relevant views and proposals put 
forward at this Conference. 


RECOMMENDATION No 7—THE CONFERENCE RECOMMENDS: that the 


States invited to be members of the Conference encourage the airlines 
to study the possibility of interchanging aircraft, and the advantages 
which might be gained therefrom and should facilitate the conclusion 
of interchange agreements. 


RECOMMENDATION No. 8—THE CONFERENCE RECOMMENDS: that ar- 


rangements for the interchange of aircraft should be subject to the 
approval of the States in which traffic rights are to be exercised. 
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RECOMMENDATION No. 9—THE CONFERENCE RECOMMENDS : that, sub- 
ject to the provision of the preceding recommendation, participating 
States interpret bilateral agreements and authorizations to operate 
services in a sense which would permit an effective implementation of 
the interchange of aircraft. 


RECOMMENDATION No. 10—THE CONFERENCE RECOMMENDS: that the 
States invited to be members of the Conference study their existing laws 
and regulations, including those on such matters as personnel licensing, 
operating standards and procedures, and maintenance of aircraft, with 
a view to making any amendment or other provision necessary to facili- 
tate aircraft interchange agreements. 


RECOMMENDATION No. 11—THE CONFERENCE RECOMMENDS: that the 
proposed European Civil Aviation Conference should be entrusted with 
the study of such problems associated with the interchange of aircraft 
as seem appropriate. 


RECOMMENDATION No. 12: WHEREAS the interchangeability of aircraft 
requires that the airlines concerned conclude agreements the purpose 
of which is the chartering and hiring of such aircraft; 


WHEREAS the development of such agreements might be facilitated 
by an international definition of the legal rules applicable to the charter- 
ing and hiring of aircraft, and to the responsibilities resulting there- 
from; 


THE CONFERENCE RECOMMENDS: that the Council of ICAO 
should consider the need for an international convention on the charter- 
ing and hiring of aircraft and the problems associated with its prepara- 
tion. 


RECOMMENDATION No. 13— THE CONFERENCE RECOMMENDS: that 
visas be abolished as soon as possible, on a reciprocal basis, by means of 
bilateral agreements or other arrangements, for business or tourist 
travel between the countries invited to be members of this Conference. 


RECOMMENDATION No. 14—THE CONFERENCE RECOMMENDS: (a) 
that the States invited to be members of this Conference consider the 
possibility of using methods creating the least possible inconvenience to 
passengers and airlines with respect to examination of baggage by cus- 
toms on departure; (b) that the States referred to above inform ICAO 
of the results of their studies and of their practical efforts toward the 
achievement of this aim by 15 September, 1954, so as to permit refer- 
ence to this information at the next session of the FAL Division. 


RECOMMENDATION No. 15—THE CONFERENCE RECOMMENDS: that the 
States invited to be members of this Conference establish as liberal a 
customs regime for non-scheduled commercial aircraft as they have 
already established for scheduled commercial aircraft, i.e. that non- 
scheduled commercial aircraft may temporarily enter and depart with- 
out the operator having to deposit a sum in respect of customs duties or 
furnish a guarantee as regards the aircraft. 


RECOMMENDATION No. 16—THE CONFERENCE RECOMMENDS: (a) 
that ICAO examine the possibility of amending the text of Article 29 
of the Convention by deleting therefrom the list of documents to be 
carried by every aircraft engaged in international air navigation, and 
substituting for this list a simple reference to documents the use of 
which may be prescribed by the Annexes to the Convention. (b) that if 
amendment of Article 29 is not practicable within the relatively near 
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future ICAO should in the meantime consider alternative methods (e.g. 
a Resolution of the Council or the Assembly interpreting Article 29) 
which would provide that certain other documents inherently essential 
for present and future use on board aircraft could be deemed to satisfy 
the requirements of paragraphs (d), (f) and (g) of Article 29. 


RECOMMENDATION No. 17—THE CONFERENCE RECOMMENDS: that the 


Air Transport Committee of ICAO consider framing the Agenda of the 
4th Session of the Facilitation Division in such a way that it will be 
able to discuss, inter alia, the question of amending paragraphs 3.9(j) 
and 3.10 of Annex 9 so that the holder of a license or of a crew mem- 
ber’s certificate is assured the right of re-entering the State whose 
authority has issued the respective license or crew member’s certificate. 


RECOMMENDATION No. 18—THE CONFERENCE RECOMMENDS: that the 


States invited to be members of this Conference study the possibility 
of dispensing with the requirement for mail entries on the air cargo 
manifest and advise the Secretary-General of ICAO of the results of 
their studies on this matter by 15th September, 1954. He should in 
turn inform the officials of the relevant European FAL Regional Meet- 
ing. 


RECOMMENDATION No. 19—THE CONFERENCE RECOMMENDS: (a) 


that the States invited to be members of this Conference apply Cannes 
Recommendation A-1; (b) that, to ensure the uniform and reciprocal 
application of the recommendation, a group of European Public Health 
experts should: 
(1) meet as early as possible in order to lay down the procedure and 
the rules for giving effect to the recommendation, in the spirit of 
the International Sanitary Regulation No. 2 of the World Health 
Organization, and in conformity with Article 104 of the said Reg- 
ulations, and 
(2) advise the Secretary-General of ICAO of the results of their 
deliberations by 15th September, 1954. He should in turn inform 
the officials of the relevant European FAL Regional Meeting. 


RECOMMENDATION No. 20—THE CONFERENCE RECOMMENDS: that the 


States invited to be members of this Conference implement Cannes 
Recommendation B-2 by 1 October 1954. 


RECOMMENDATION No. 21—THE CONFERENCE RECOMMENDS: that the 


States invited to be members of this Conference (a) no longer require 
presentation of a separate passenger manifest on entry and departure 
of aircraft engaged in transport between European States after 1st 
January, 1955; (b) advise the Secretary-General of ICAO by 15th 
September, 1954, either that they will be implementing this Resolution 
by 1st January, 1955, or the reasons why they feel unable to do so. He 
should in turn inform the officials of the relevant European FAL Re- 
gional Meeting. 


RECOMMENDATION No. 22—THE CONFERENCE RECOMMENDS: (a) that 


the European States invited to be members of this Conference which are 
not yet in a position to renounce presentation of the Embarkation/Dis- 
embarkation Card adopt a uniform model with the following charac- 
teristics by 1 January 1955 (or earlier in cases of exhaustion of present 
stocks) : 
(1) the format of the card to be as given in Appendix 3 of Annex 
9, ie. of the following dimensions: 4x6 inches (102x152 mm) ; 
(2) the languages used in the printed matter to be one or more of 
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the three official ICAO languages and possibly the language of the 
operator; (3) the only items contained on the card to be: 


1) name 5) nationality 

la) maiden name 6) occupation 

2) christian name 7) legal residence 

3) date of birth 8) point of destination or of origin 


4) place of birth 


(4) printing to be effected in a vertical manner as illustrated in 
Appendix 3 of Annex 9. (b) that the States referred to above ad- 
vise the Secretary-General of ICAO by 15th September, 1954 either 
that they will be implementing this Recommendation by 1 January, 
1955 or the reasons why they feel unable to do so. We should in 
turn inform the officials of the relevant European FAL Regional 
Meeting. 


RECOMMENDATION No. 23—THE CONFERENCE RECOMMENDS: that the 
States invited to be members of this Conference allow, subject to nor- 
mal control measures, the loan of spare parts and aircraft equipment 
between airlines without payment of Customs duties and without any 
obligation to receive back the same spare parts and equipment. If 
equivalent spare parts and aircraft equipment are returned, no finan- 
cial settlement should take place. 


RECOMMENDATION No. 24—THE CONFERENCE RECOMMENDS: that 
each State invited to be a member of this Conference: (a) consider in 
detail, in co-operation with the airlines and airport operators, the pres- 
ent conditions of all technical and administrative formalities and opera- 
tions taking place at its airports with a view to determining measures 
to save effort, time and installation and operation costs; (b) take into 
account in its detailed studies of this problem the Working Papers sub- 
mitted at this Conference, (CATE Working Papers 19, 33 and 80) and 
of methods and practices applied in other means of transportation; 
(c) endeavor as soon as possible to ensure that any treatment accorded 
to air transport at its airports is not less favorable than the treatment 
accorded to surface transport at its docks, or at its bus or rail frontier 
posts; (d) submit the conclusions of its studies, the measures adopted 
and the results achieved to the Secretary-General of ICAO. He should, 
in turn, inform the officials of the relevant European FAL Regional 
Meeting. As soon as its study of one phase of the problem has been 
completed, each State is requested to submit a report on it. In any 
event each one of the participating States should submit a general 
progress report by 1 January 1955 as to what has been achieved up to 
and including October 1954. 


RECOMMENDATION No. 25—THE CONFERENCE RECOMMENDS: that the 
States within the EUM (European-Mediterranean) Region be urged to 
hasten the implementation of the ICAO Regional Plan, particularly in 
respect of those serious deficiencies which have been isolated by the 
Council. 


RECOMMENDATION No. 26—THE CONFERENCE RECOMMENDS: that 
ICAO examine, in conjunction with the interested States, what steps 
could be taken to improve the situation of the en-route radiotelephony 
services in the EUM Region in order to permit those operators who 
want to conduct their comunications solely by telephony to do so. 


RECOMMENDATION No. 27—THE CONFERENCE RECOMMENDS: that 
ICAO make a survey of the present situation in respect of the aero- 
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nautical information briefing and de-briefing practices at the interna- 
tional aerodromes of the EUM Region, and seek from the users of these 
services their advice as to the advantages and disadvantages of the 


various existing practices. 


RECOMMENDATION No. 283—THE CONFERENCE RECOMMENDS that: 


(1) There be established a European Civil Aviation Conference (here- 
inafter called the Conference) which would normally meet in plenary 
session once a year, additional meetings to be held with the agreement 
of a majority of the members; 


(2) That the Conference shall be composed of the States invited to be 
members of the present Conference, together with such other European 
States as the Conference may unanimously admit as members; 


(3) The objects of the Conference should be: 
(a) to continue the work of this Conference, as set forth in its 
agenda and the records of its proceedings; (b) generally to re- 
view the development of intra-European air transport with the 
object of promoting the co-ordination, the better utilization, and 
the orderly development of such air transport; (c) to consider any 
special problem that may arise in this field. 


(4) The Conference shall bring within its scope all matters relevant to 
these objects and shall supersede independent and more specialized 
arrangements for carrying out said objects; 

(5) The functions of the Conference shall be consultative and its con- 
clusions and recommendations shall be subject to the approval of gov- 
ernments; 

(6) The Conference shall determine its own internal arrangements and 
procedures, including the formation of (i) groups of limited member- 
ship to study and discuss matters presenting special interest to certain 
members only and (ii) committees of experts to deal with specific 
aspects of intra-European air transport; 

(7) States would be represented at meetings of the Conference by 
delegations in number and rank suitable for handling the problems to 
be discussed, it being understood that heads of delegations would nor- 
mally be officials of high level; 

(8) The Conference shall maintain close liaison with ICAO. It shall 
also establish relations with any other governmental or non-governmen- 
tal international organizations concerned with European air transport; 


(9) That the Conference should, at least at the outset, not establish a 
separate secretariat of its own, but should request the Council of ICAO 
to previde, to the extent practicable; 
(a) secretariat services for studies, meetings or otherwise; (b) 
maintenance of records of the meetings, correspondence, etc., in 
the ICAO Paris Office. 


(10) ICAO should arrange, in consultation with the States concerned, 
the calling of the first meeting of the Conference. 


RECOMMENDATION No. 29—THE CONFERENCE, considering that the work 


of the proposed Civil Aviation Conference would be considerably facili- 
tated if there existed an organization representing the carriers of par- 
ticipating States, 

RECOMMENDS: that participating States encourage their carriers to 
undertake co-operative studies aimed at promoting the orderly develop- 
ment of European Air Transport. 
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ICAO—LEGAL MATTERS 


Revision of the Warsaw Convention. In view of the generally favorable 
nature of the comments received from States on the draft Protocol to Amend 
the Warsaw Convention prepared by the Legal Committee at its Ninth Ses- 
sion (Rio de Janeiro, August-September 1952), the Council has decided to 
convene a conference for its consideration and approval on or about 6 Sep- 
tember 1955 and has accepted the invitation of the Government of the 
Netherlands to hold the conference at The Hague. All Contracting States 
of ICAO and such non-Contracting States as are members of the United 
Nations or parties to the Warsaw Convention will be invited with full vot- 
ing rights. 

Tenth Session of the Legal Committee. The Council decided on 25 May 
1954 to convene the Tenth Session of the Legal Committee at Montreal 
beginning 7 September 1954. The main item on the agenda of the Legal 
Committee was to be the consideration of the report and draft convention 
prepared by the Sub-committee on Aerial Collisions which met in Paris from 
January 12th to 22nd 1954. 

Negotiability of the Air Waybill. The Council decided on 16 February 
1954 to include the question of the negotiability of the air waybill in the 
programme of current work of the Legal Committee. Thereafter, the Chair- 
man of the Legal Committee appointed a Sub-committee to deal with this 
question. No date has yet been set for a meeting of the Sub-committee. 


CONVENTIONS ON INTERNATIONAL PRIVATE AIR LAW 


Convention for the Unification of Certain Rules Relating to International 
Transportation by Air, signed at Warsaw on 12 October 1929. Ratification 
is necessary with respect to the text as set forth in Vol. 20, No. 3, page 315 
of the Journal of Air Law and Commerce. Argentina and Japan when 
acceding to or ratifying the Warsaw Convention have made no reservation. 

By an exchange of notes, Germany and Belgium have agreed to recipro- 
cally apply the Warsaw Convention (communication of 22 July 1953). 

Convention on the International Recognition of Rights in Aircraft,* 
signed at Geneva on 19 June 1948. The Government of Norway deposited 
with ICAO on 5 March 1954 its instrument of ratification of the Geneva 
Convention. 

Convention on Damage Caused by Foreign Aircraft to Third Parties on 
the Surface** signed at Rome on 7 October 1952. The Government of Egypt 
deposited with ICAO on 23 February 1954 its instrument of ratification of 
the Rome Convention. 

The Government of Canada signed the Rome Convention on 26 May 1954, 


ICAO COUNCIL (22ND SESSION) ON 
POLICY ON INTERNATIONAL AIRWORTHINESS STANDARDS 


The Council considered a report from the ICAO Air Navigation Com- 
mission which indicated that efforts to develop a set of complete, compre- 
hensive and detailed international airworthiness specifications for the type 
certification and operation of aircraft were impracticable of attainment; 
the report stated that the primary objective of international airworthiness 
standards should be to define, for application by the competent national 
authorities, the minimum international basis for the recognition by states of 
certificates of airworthiness for the purpose of the flight of foreign air- 
craft into and over their territories, thereby achieving, among other things, 


* For text see 15 Jour. of Air L. and Com. 348. 
** For text see 9 Jour. of Air L. and Com. 447. 
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protection of other aircraft, third persons and property. The new airworthi- 
ness code should be less detailed than existing international airworthiness 
and corresponding aircraft operations standards. 

The Council authorized the Air Navigation Commission to convene a 
panel of experts to prepare the initial draft for the development of new 
standards, on the basis of the principles listed above, and requested the 
Commission to report back when this has been done. 


INTERNATIONAL AIR TRANSPORT ASSOCIATION 
CONDITIONS OF CARRIAGE 


As was indicated in the Winter, 1954, issue of the JOURNAL OF AIR LAW 
& COMMERCE, (Vol. 21, No. 1) the IATA Honolulu Traffic Conferences 
adopted the Uniform Conditions of Carriage to cover carriage of passen- 
gers, baggage and cargo. These conditions will become effective as of Jan- 
uary Ist, 1956. On August 5th, 1954, the Civil Aeronautics Board issued an 
Order No. E-8543 approving several articles of the Conditions of Carriage 
but objecting to others. This Order has not as yet become effective. What- 
ever may be the outcome of the CAB Order, the fact that the Airlines were 
able to agree to a uniform set of Conditions of Carriage establishes a 
milestone in the development of international air transport. 


CONDITIONS OF CARRIAGE — PASSENGERS AND BAGGAGE 


ARTICLE 1: DEFINITIONS 

Baggge, which is equivalent to luggage, means such articles, effects and 
other personal property of a passenger as are necessary or appropriate for 
wear, use, comfort or convenience in connection with his trip. Unless other- 
wise specified, it shall include both checked and unchecked baggage of the 
passenger. 

Baggage check means those portions of the ticket which provide for the 
carriage of passenger’s checked baggage and which are issued by Carrier 
as a receipt for passenger’s checked baggage. 

Baggage tag means a document issued by Carrier solely for identification 
of checked baggage, the baggage (strap) tag portion of which is attached 
by Carrier to a particular article of checked baggage and the baggage 
(claim) tag portion of which is given to the passenger. 

Carriage, which is equivalent to transportation, means carriage of pas- 
senger and/or baggage by air, gratuitously or for hire. 

Carrier includes the air carrier issuing the ticket and all air carriers that 
carry or undertake to carry the passenger and/or his baggage thereunder 
or perform or undertake to perform any other services related to such air 
carriage. 

Checked baggage, which is equivalent to registered luggage, means 
baggage of which the Carrier takes sole custody and for which Carrier has 
issued a baggage check and baggage (claim) tag(s). 

Circle trip means travel from one point and return thereto by a con- 
tinuous circuitous air route; provided, that where no reasonably direct 
scheduled air service is available between two points, a break in the circle 
may be travelled by any other means of transportation without prejudice 
to the circle trip. 

Conjunction ticket means two or more tickets concurrently issued to a 
passenger and which together constitute a single contract of carriage. 

Days means full calendar days, including Sundays and legal holidays; 
provided, that for the purposes of notification the balance of the day upon 
which notice is despatched shall not be counted; and that for purposes of 
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determining duration of validity, the balance of the day upon which the 
ticket is issued or flight commenced shall not be counted. 

Exchange order means a document issued by a Carrier or its agents 
requesting issue of an appropriate passenger ticket and baggage check or 
provision of services to the person named in such document. 

Flight coupon means a portion of the passenger ticket that indicates par- 
ticular places between which the coupon is good for carriage. 

French gold francs means francs consisting of 6514 milligrams of gold 
with a fineness of nine hundred thousandths. 

Open-jaw trip means travel which is essentially of a round-trip nature 
but the outward point of departure and inward point of arrival and/or out- 
ward point of arrival and inward point of departure of which are not the 
same. 

Passenger means any person, except members of the crew, carried or to 
be carried in an aircraft with the consent of Carrier. 

Passenger coupon means that portion of the passenger ticket constitut- 
ing the passenger’s written evidence of the contract of carriage. 

Passenger ticket means those portions of the ticket issued by Carrier 
which provide for the carriage of the passenger. 

Round-trip, which is equivalent to return journey, means (a) travel 
from one point to another and return by the same air route used outbound 
whether or not the fares outbound and inbound be the same, or (b) travel 
from one point to another and return by an air route different from that 
used outbound, for which the same through one-way fare is established. 

Stopover, which is equivalent to a break of journey, means a deliberate 
interruption of a journey by the passenger, agreed to in advance by Carrier, 
at a point between the place of departure and the place of destination. 

Ticket means the “Passenger Ticket and Baggage Check,” including all 
flight, passenger and other coupons therein issued by Carrier, which pro- 
vides for the carriage of the passenger and his baggage. 

To validate means to stamp or write on the passenger ticket an indica- 
tion that the passenger ticket has been officially issued by Carrier. 

Unchecked baggage, which is equivalent to hand luggage, is baggage 
other than checked baggage. 


ARTICLE 2: APPLICABILITY OF TARIFF 


1) General: Except as excluded by Carrier’s regulations in relation to 
carriage wholly on its own domestic services, this tariff shall apply to all 
carriage of passengers and baggage, including all services incidental 
thereto, performed by Carrier at fares and rates published in connection 
with this tariff.* 

2) Gratuitous Carriage: With respect to gratuitous carriage, Carrier 
reserves the right to exclude the application of all or any part of this tariff. 

3) Charter Agreements: With respect to carriage of passengers and 
baggage performed pursuant to a charter agreement with a Carrier, such 
carriage shall be subject to such Carrier’s charter tariff applicable thereto, 
if any, and this tariff shall not apply except to the extent provided in said 
charter tariff. Where a Carrier has no charter tariff applicable to such 
charter agreement, this tariff shall apply to such agreement except that the 
Carrier reserves the right to exclude the application of all or any part of 





* (a) A Carrier (Member) may provide in the alternative: “This tariff shall 
apply to carriage of passengers and baggage including all services incidental 
thereto performed by Carrier under local and joint rates and charges of Carrier 
contained in tariffs which make specific reference to this tariff for governing 
rules, regulations and conditions of carriage.” 

(b) All international carriage of passengers and baggage performed by 
pitas (Member) must be governed by tariffs which incorporate these conditions 
of carriage. 
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this tariff, and, in case of divergence between the applicable provisions of 
this tariff and the conditions contained or referred to in the charter agree- 
ment, the latter shall prevail and the passenger, by accepting carriage pur- 
suant to a charter agreement, whether or not concluded with the passenger, 
agrees to be bound by the applicable terms thereof. 

4) Change without Notice: Except as may be required by applicable 
laws, government regulations, orders and requirements, Carrier’s rules, reg- 
ulations and conditions of carriage are subject to change without notice; 
provided, that no such change shall apply to a contract of carriage after the 
carriage has commenced. 

5) Effective Rules: All carriage of passengers and/or baggage shall be 
subject to Carrier’s rules, regulations and tariffs in effect on the date of 
commencement of carriage covered by the first flight coupon of the ticket. 


ARTICLE 3: TICKETS 


1) General: A ticket will not be issued and in any case Carrier will not 
be obliged to carry until the passenger has paid the applicable fare or has 
complied with credit arrangements established by Carrier. 

2) Validity: When validated the ticket is good for carriage from the 
airport at the place of departure to the airport at the place of destination 
via the route shown therein and for the applicable class of service and is 
valid for one year from the date of commencement of flight except as other- 
wise specified in Carrier’s regulations. Each flight coupon will be accepted 
for carriage on the date and flight for which accommodation has been re- 
served. When flight coupons are issued on an “Open Date” basis, accom- 
modation will be reserved upon application subject to the availability of 
space. The place and date of issue are set forth on the flight coupons. Any 
extension of ticket validity will be in accordance with Carrier’s regulations. 

3) Coupon Sequence and Production of the Ticket: Flight coupons must 
be used in sequence from the place of departure as shown on the passenger 
coupon. The passenger throughout his journey must retain the passenger 
coupon and all flight coupons of the ticket not previously surrendered to 
Carrier. He must, when required, produce the ticket or surrender any ap- 
plicable portion to Carrier. 

4) Absence, Loss or Irregularities of ticket: Carrier reserves the right 
to refuse carriage to any person not in possession of a valid ticket. In the 
case of loss or non-presentation of the ticket or the applicable portion 
thereof, carriage will not be furnished for that part of the trip covered by 
such ticket or portion thereof until the passenger purchases another ticket 
at the current applicable fare for the carriage to be performed. Carrier is 
not obliged to accept a ticket if any part of it is mutilated or if it has been 
altered by other than Carrier or if it is presented without the passenger 
coupon and all unused flight coupons. Notwithstanding the foregoing, Car- 
rier may issue at the passenger’s request a new ticket to replace the lost one 
upon receipt of proof of loss satisfactory to Carrier, and if the circumstances 
of the case in Carrier’s opinion warrant such action; provided, that the 
passenger agrees, in such form as may be prescribed by Carrier, to indem- 
nify Carrier for any loss or damage which Carrier may sustain by reason 
thereof. 

5) Non-Transferability: A ticket is not transferable, but Carrier shall 
not be liable to the person entitled to be transported or to the person en- 
titled to receive such refund for honoring or refunding such ticket when 
presented by someone other than the person entitled to be transported 
thereunder or to a refund in connection therewith. If a ticket is in fact 
used by any person other than the person to whom it was issued, with or 
without the knowledge and consent of the person to whom it was issued, 
Carrier will not be liable for the death or injury of such unauthorized person 
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or for the destruction, damage or delay of such person’s baggage or other 
personal property arising from or in connection with such unauthorized use. 


ARTICLE 4: STOPOVERS 


1) Stopovers within the period of validity of the ticket will be permitted 
at any scheduled stop unless Carrier’s regulations or government regulations 
do not permit a stopover at such stop. 

2) Stopovers must be arranged with Carrier in advance and specified 
on the ticket. 


ARTICLE 5: FARES AND ROUTINGS 


1) General: Except as provided in Paragraph 4) published fares apply 
only for carriage from the airport at the point of origin to the airport at 
the point of destination. 

2) Precedence of Fares: Unless otherwise provided in Carrier’s regula- 
tions, a published fare takes precedence over the combination of intermediate 
fares applicable to the same class of service between the same points via the 
same routing. 

3) Applicable Fares: Applicable fares for carriage governed by this 
tariff are those duly published by Carrier, and, except as otherwise provided 
in Carrier’s regulations, shall be those in effect on the date of commencement 
of the carriage covered by first flight coupon of the ticket. When the fare 
collected is not the applicable fare, the difference will be refunded to or 
collected from the passenger, as may be appropriate. 

4) Ground Transfers: Published fares do not include ground transfer 
service between airports and between airports and town centers unless Car- 
rier’s regulations specifically provide that such ground transfer service will 
be furnished without additional charge. 

5) Construction of Unpublished Fares: When the fare between any two 
points is not specifically published, such fare will be constructed as provided 
in Carrier’s regulations. 

6) Routing: Unless otherwise provided in Carrier’s regulations, fares 
apply in either direction and only to routings published in connection there- 
with. If there is more than one routing at the same fare, the passenger, 
prior to issuance of the ticket, may specify the routing, and in respect to 
any open-date portion of such ticket, may specify optional routings; if no 
routing is specified, Carrier may determine the routing. 

7) Currency of Fares and Charges: Fares and charges are payable in 
any currency acceptable to Carrier. When payment is made in a currency 
other than the currency in which the fare is published, such payment will be 
made at the rate of exchange established for such purpose by Carrier, the 
current statement of which is available for inspection by the passenger at 
Carrier’s office where the ticket is purchased. The provisions of this Para- 
graph are subject to applicable exchange laws and government regulations. 


ARTICLE 6: REVISED ROUTINGS, FAILURE TO CARRY AND MISSED CONNECTIONS 


Reroutings and missed connections will be dealt with in the manner pre- 
scribed by, and subject to, Carrier’s regulations. 


ARTICLE 7: RESERVATIONS 


1) General: A ticket will be valid only for the flight(s) for which reser- 
vations(s) shall have been made, and only between the points named on the 
ticket or applicable flight coupons. A passenger holding an unused open 
date ticket or portion thereof or exchange order for onward travel, or who 
wishes to change his ticketed reservations to another date, shall not be 
—_— to any preferential right with respect to the obtaining of a reserva- 

ion. 
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2) Conditions of Reservation: Reservations shall be tentative unless and 
until Carrier has issued a validated ticket, or exchange order, or the passen- 
ger has made a deposit in accordance with Carrier’s regulations for the 
carriage for which space is reserved. Except in case of such deposit, Car- 
rier reserves the right to cancel a reservation at any time without notice on 
the failure of the passenger to purchase a ticket for the space reserved. 


3) Arrival of Passengers at Airports: The passenger must arrive at the 
airport or other point of departure at the time fixed by Carrier, or if no 
time is fixed, sufficiently in advance of flight departure to permit completion 
of government formalities and departure procedures. If the passenger fails 
to arrive at such airport or other point of departure by the established time 
limit or appears improperly documented and not ready to travel, Carrier 
may cancel the space reserved for him. Departures will not be delayed for 
passengers who arrive at airports or other points of departure too late in 
Carrier’s opinion for such formalities to be completed before scheduled de- 
parture time. Carrier is not liable to the passenger for loss or expense due 
to passenger’s failure to comply with this provision. 

4) Service Charge: A service charge may be made in accordance with 
Carrier’s regulations against any passenger who fails to give notice of can- 
cellation as prescribed in said regulations, or fails to arrive at the airport 
or other point of departure by the time fixed by Carrier (or if no time is 
fixed, sufficiently in advance of flight departure to permit completion of 
government formalities and departure procedures) and as a consequence 
thereof does not use the space reserved, or who appears improperly docu- 
mented and not ready to travel on the flight for which space has been re- 
served for him. 


ARTICLE 8: LIMITATIONS OF CARRIAGE 

1) Refusal, Cancellations or Removal: Carrier may refuse to carry, can- 
cel the reserved space of, or remove en route any passenger when, in the 
exercise of its reasonable discretion, Carrier decides: 

(a) such action is necessary for reason of safety; 

(b) such action is necessary to prevent violation of any applicable 
laws, regulations, or orders of any state or country to be flown 
from, into or over; 

(c) the conduct, status, age or mental or physical condition of the 
passenger is such as to 

(i) require special assistance of Carrier; 
(ii) cause discomfort or make himself objectionable to other 
passengers; or 
(iii) involve any hazard or risk to himself or to other persons 
or to property; or 

(d) the passenger fails to observe the instructions of Carrier. 

If question arises of an aircraft’s being overloaded, Carrier shall decide in 
its reasonable discretion which passengers or articles shall be carried. 

2) Recourse of Passenger: A person refused carriage or removed en 
route for the reasons specified in Paragraph 1) shall have such rights as may 
be stipulated in Carrier’s regulations. 

3) Conditional Acceptance for Carriage: If a passenger, whose status, 
age, or mental or physical condition is such as to involve any hazard or risk 
to himself is carried, it is on the express condition that Carrier shall not be 
liable for any injury, illness or disability or any aggravation or consequences 
thereof, including death, caused by such status, age, or mental or physical 
condition. 
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4) Carriage of Children: Children will be carried in accordance with 
Carrier’s regulations. 


ARTICLE 9: BAGGAGE 


1) Checked Baggage: (a) Nothing contained in this tariff shall entitle 
a passenger to have his baggage checked on a journey for which Carrier 
does not offer facilities for checking of baggage. 

(b) Upon delivery to Carrier of the baggage to be checked, Carrier 
will insert in the ticket the number of pieces and weight of the checked 
baggage (which act shall constitute the issuance of the baggage check) ; in 
addition Carrier will issue for identification purposes only, a baggage 
(claim) tag for each piece of baggage so delivered and covered by the bag- 
gage check. All checked baggage must be properly packed in suitcases or 
similar containers in order to ensure safe carriage with ordinary care in 
handling. Fragile or perishable articles, money, jewelry, silverware, negoti- 
able papers, securities or other valuables, business documents or samples, 
will not be accepted as checked baggage. 

2) Movement of Baggage: Checked baggage will be carried in the same 
aircraft as the passenger unless such carriage is deemed impracticable by 
Carrier, in which event Carrier will move the baggage on the next preceding 
or subsequent flight on which space is available. 

3) Inspection by Carrier: Carrier has the right, but not the obligation, 
to verify in the presence of the passenger the contents of his baggage, and, 
in the case of unaccompanied baggage, to open and examine such baggage 
whether or not the passenger is present. The existence or exercise of such 
right shall not be construed as an agreement, expressed or implied, by Car- 
rier to carry such contents as would otherwise be precluded from carriage. 

4) Dangerous, Damageable or Unsuitable Baggage: Passenger must not 
include in his baggage articles which are likely to endanger the aircraft, 
persons, or property, which are likely to be damaged by air carriage or which 
are unsuitably packed, or the carriage of which is forbidden by any applic- 
able laws, regulations or orders of any state to be flown from, into, or over. 
If, in the opinion of Carrier, the weight, size or character of baggage ren- 
ders it unsuitable for carriage on the aircraft, Carrier, prior to or at any 
stage of the journey, may refuse to carry the baggage. The following articles 
will be carried as baggage only with the prior consent of and arrangement 
with Carrier, in accordance with Carrier’s regulations: 

(a) firearms; 

(b) explosives, munitions, corrosives and articles 
which are easily ignited; 

(c) liquids; and 

(d) live animals, including birds and reptiles. 


5) Free Baggage Allowance: Passengers may carry free of charge bag- 
gage to the weight specified and subject to the conditions and limitations in 
Carrier’s regulations. 

6) Combination of Free Baggage Allowances: Where two or more pas- 
sengers, travelling as one party to a common destination by the same flight, 
present themselves and their baggage for travelling at the same time and 
place, they shall be permitted a total free baggage allowance equal to the 
combination of their individual free baggage allowances. 

7) Excess Weight Charges: Baggage weighing in excess of the applic- 
able free baggage allowance will be charged for at the rate and in the 
manner provided in Carrier’s regulations. 

8) Collection of Excess Weight Charges: Excess weight charges will be 
payable in accordance with Carrier’s regulations, 

9) Excess Value Charges: A passenger may declare a value for baggage 
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in excess of $100 (U.S. currency) or its equivalent. When such a declaration 
is made, charges for value in excess of $100 (U.S. currency) will be in ac- 
cordance with Carrier’s regulations. 

(a) Nothing contained herein shall entitle the passenger to declare 
such excess value for baggage in connection with carriage over Carrier’s 
route in relation to which the Carrier’s regulations do not permit such 
declarations unless the carriage over such route forms a part of through 
carriage including other routes in respect to which such declarations are 
permitted. 

10) Collection of Excess Value Charges: Except as otherwise provided 
in Carrier’s regulations, excess value charges will be payable at the point of 
origin for the entire journey to final destination; provided, that if at a stop- 
over en route a passenger declares a higher excess value than that originally 
declared, additional excess value charges for the increased value from the 
stopover at which the higher excess value was declared to final destination 
will be payable. 

11) Payment of Charges: Carrier will not be obliged to carry baggage 
until the passenger has paid all applicable charges or has complied with 
credit arrangements established by Carrier. 

12) Delivery of Checked Baggage by Carrier: (a) Checked baggage will 
be delivered to the bearer of the baggage check upon payment of all unpaid 
sums due to Carrier under contract of carriage and upon return to Carrier 
of baggage (claim) tag(s) issued in connection with such baggage. Carrier 
is under no obligation to ascertain that the bearer of the baggage check and 
baggage (claim) tag is entitled to delivery of the baggage and Carrier is 
not liable for any loss, damage or expense arising out of or in connection 
with his failure so to ascertain. Except as otherwise provided in Sub-para- 
graph (c) hereof, delivery will be made at the destination shown in the 
baggage check. 

(b) If the provisions of Sub-paragraph (a) above are not complied 
with by a person claiming the baggage, Carrier will deliver the baggage only 
on condition that such person establishes to Carrier’s satisfaction his rights 
thereto, and if required by Carrier, such person shall furnish adequate 
security to indemnify Carrier for any loss, damage or expense which may 
be incurred by Carrier as a result of such delivery. 

(c) At the request of the bearer of the baggage check and baggage 
(claim) tag(s), checked baggage will be delivered at the place of departure 
or an intermediate stopping place upon the same conditions provided for in 
Sub-paragraph (a) hereof, unless precluded by government regulations, or 
unless time and circumstances do not permit. In delivering baggage at the 
place of departure or at an intermediate stopping place, Carrier shall be 
under no obligation to refund any charge paid. 

(d) Acceptance of baggage by the bearer of the baggage check and 
baggage (claim) tag(s) without written complaint at the time of delivery 
is presumptive evidence that the baggage has been delivered in good condi- 
tion and in accordance with the contract of carriage. 

18) Accompanied Pets: The weight of accompanied pets, when accepted, 
including the containers carried, may not be included in the free baggage 
allowance of the passenger and the passenger will be assessed the applicable 
excess baggage weight charge. 


ARTICLE 10: SCHEDULES, DELAYS AND CANCELLATIONS OF FLIGHTS 


1) Schedules: Times shown in timetables or elsewhere are approximate 
and not guaranteed, and form no part of the contract of carriage. Schedules 
are subject to change without notice and Carrier assumes no responsibility 
for making connections. Carrier will not be responsible for errors or omis- 
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sions either in timetables or other representations of schedules. No em- 
ployee, agent or representative of Carrier is authorized to bind Carrier by 
any statements or representations as to the dates or times of departure or 
arrival, or of the operation of any flight. 

2) Cancellations: (a) Carrier may, without notice, substitute alternate 
Carriers or aircraft. 

(b) Carrier may, without notice, cancel, terminate, divert, postpone 
or delay any flight or the further right of carriage or reservation of traffic 
accommodations and determine if any departure or landing should be 
made, without any liability except to refund in accordance with its tariffs 
the fare and baggage charges for any unused portion of the ticket, if it 
considers that it would be advisable to do so: 

(i) because of any fact beyond its control (including, but 
without limitation, meteorological conditions, acts of 
God, force majeure, strikes, riots, civil commotions, em- 
bargoes, wars, hostilities, disturbances, or unsettled in- 
ternational conditions) actual, threatened or reported, or 
because of any delay, demand, condition, circumstance or 
requirement due, directly or indirectly, to such fact; or 

(ii) because of any fact not reasonably to be foreseen, antici- 
pated or predicted; or 

(iii) because of any government regulation, demand or re- 
quirement; or 

(iv) because of shortage of labor, fuel or facilities, or labor 
difficulties of Carrier or others. 


(c) Carrier may cancel the right or further right of carriage of the 
passenger and his baggage upon refusal of the passenger, after demand by 
Carrier, to pay the fare or portion thereof so demanded, or to pay any charge 
so demanded and assessable with respect to the baggage of the passenger, 
without being subject to any liability therefor except to refund, in accord- 
ance herewith, the unused portion of the fare and baggage charge(s) pre- 


viously paid, if any. 


ARTICLE 11: REFUNDS 

1) In case of refund, whether due to failure of Carrier to provide the 
accommodation called for by the ticket, or to voluntary change of arrange- 
ments by the passenger, the conditions and amount of refund will be gov- 
erned except as provided below, by Carrier’s regulations. 

2) Carrier reserves the right to refund only to the person who originally 
paid for the ticket. 

R 3) Carrier reserves the right to refuse refund when application therefor 
sg later than 30 days after the expiry date of the ticket or exchange 
order. 

4) Carrier reserves the right to refuse refund on a ticket which has been 
presented to Government officials of a country or to Carrier as evidence of 
intention to depart therefrom, unless the passenger establishes to the Car- 
rier’s satisfaction that he has permission to remain in the country or that 
he will depart therefrom by another carrier or conveyance. 


ARTICLE 12: GROUND TRANSFER SERVICE 


Except as otherwise indicated in Carrier’s regulations, Carrier does not 
maintain, operate or provide ground transfer service between airports or 
between airports and town centers. Except where ground transfer service 
1s directly operated by Carrier, it is agreed that any such service is per- 
formed by independent operators who are not and shall not be deemed to be 
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agents or servants of Carrier. Anything done by an employee, agent or 
representative of Carrier in assisting the passenger to make arrangements 
for such ground transfer service shall in no way make Carrier liable for the 
acts or omissions of such an independent operator. In cases where a Carrier 
maintains and operates for its passengers local transfer services, the terms, 
conditions, rules and regulations of the Carrier, including (but without 
limitation) those stated or referred to in their tickets, baggage checks and 
baggage valuation agreements shall be deemed applicable to such local serv- 
ices. No portion of the fare shall be refundable in the event local transfer 
services are not used. 


ARTICLE 13: ARRANGEMENTS By CARRIER 


In making arrangements for hotel or other housing and board accommo- 
dation for passengers or for excursion trips on the ground or other similar 
arrangements whether or not the cost of such arrangements is for the ac- 
count of Carrier, Carrier acts only as agent for the passenger and Carrier 
is not liable for loss, damage, or expense of any nature whatsoever incurred 
by the passenger as a result of or in connection with the use by the passenger 
of such accommodation or the denial of the use thereof to the passenger by 
any other person, company or agency. 


ARTICLE 14: TAXES 


Any tax or other charge imposed by government authority and collectible 
from a passenger will be in addition to the published fares and charges. 


ARTICLE 15: ADMINISTRATIVE FORMALITIES 


1) Compliance with Regulations: The passenger shall comply with all 
laws, regulations, orders, demands or travel requirements of countries to be 
flown from, into or over, and with all rules, regulations and instructions of 
Carrier. Carrier shall not be liable for any aid or information given by any 
agent or employee of Carrier to any passenger in connection with obtaining 
necessary documents or complying with such laws, regulations, orders, de- 
mands, requirements or instructions, whether given orally or in writing, or 
otherwise; or for the consequences to any passenger resulting from his 
failure to obtain such documents or to comply with such laws, regulations, 
orders, demands, requirements or instructions. 

2) Passports and Visas: (a) The passenger must present all exit, entry 
and other documents required by laws, regulations, orders, demands or re- 
quirements of the countries concerned. Carrier reserves the right to refuse 
carriage to any passenger who has not complied with applicable laws, regu- 
lations, orders, demands or requirements or whose documents are not com- 
plete. Carrier is not liable to the passenger for loss or expense due to the 
passenger’s failure to comply with this provision. 

(b) Subject to applicable laws and regulations, the passenger agrees 
to pay the applicable fare whenever Carrier, on government order, is re- 
quired to return a passenger to his point of origin or elsewhere due to the 
passenger’s inadmissibility into a country, whether of transit or of destina- 
tion. Carrier may apply to the payment of such fares any funds paid by the 
passenger to Carrier for unused carriage, or any funds of the passenger in 
the possession of Carrier. The fare collected for carriage to the point of 
refusal or deportation will not be refunded by Carrier. 

3) Customs Inspection: If required, the passenger must attend inspec- 
tion of his baggage, checked or unchecked, by customs or other government 
officials. Carrier accepts no responsibility toward the passenger if the latter 
fails to observe this condition. If damage is caused to Carrier because of 
the passenger’s failure to observe this condition, the passenger shall indem- 
nify Carrier therefor. 
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4) Government Regulation: No liability shall attach to Carrier if Car- 
rier in good faith determines that what it understands to be applicable law, 
government regulation, demand, order or requirement requires that it refuse 
and it does refuse to carry a passenger. 


ARTICLE 16: SUCCESSIVE CARRIERS 


Carriage to be performed under one ticket or under a ticket and any 
conjunction ticket issued in connection therewith by several successive Car- 
riers is regarded as a single operation. 


ARTICLE 17: LAWS AND PROVISIONS APPLICABLE 


1) Carriage hereunder is subject to the rules relating to liability estab- 
lished by the Convention for the Unification of Certain Rules Relating to 
International Carriage by Air, signed at Warsaw, October 12, 1929 (here- 
inafter called “the Convention”) unless such carriage is not carriage in 
which according to the contract made by the parties, the place of departure 
and the place of destination, whether or not there be a break in the carriage 
or a trans-shipment are situated either within the territories of two High 
Contracting Parties to the Convention, or within the territory of a single 
High Contracting Party, if there is an agreed stopping place within a terri- 
tory subject to the sovereignty, suzerainty, mandate or authority of another 
Power, even though that Power is not a party to the Convention. (See Note 
at end of this Article.) 

2) To the extent not in conflict with the provisions of Paragraph 1) 
above, all carriage and other services performed by each Carrier are sub- 
ject to: 

(a) Applicable laws (including national laws implementing the Con- 
vention or extending the rules of the Convention to carriage which is not 
“international carriage” as defined in the Convention), government regula- 
tions, orders and requirements; 

(b)} This and other applicable tariffs, rules, regulations and time- 
tables (but not the times of departure and arrival therein specified) of 
Carrier, which may be inspected at any of its offices and at airports from 
which it operates regular services. 

3) Carrier’s name may be abbreviated in the ticket, the full name and 
its abbreviation being set forth in Carrier’s regulations or timetables and, 
for the purpose of the Convention, Carrier’s address shall be the airport of 
departure shown opposite the first abbreviation of Carrier’s name in the 
ticket, and the agreed stopping places (which may be altered by Carrier in 
case of necessity) are those places, except the place of departure and the 
place of destination, set forth in the ticket and any conjunction ticket issued 
therein or shown in Carrier’s timetables as scheduled stopping places on the 
passenger’s route. 

NOTE: The High Contracting Parties to the Warsaw Convention 1929 
were shown (unofficially) by the International Civil Aviation Organization 
on July 20, 1953, to be: 





Argentina; Australia, including: 
Nauru, New Guinea, Norfolk Island, 
Papua; Belgium, including all terri- 
tories subject to the sovereignty or 
authority of Belgium; Brazil; Bul- 
garia; Burma; Canada; Ceylon; 
Czechoslovakia; Denmark and the 
Faroe Islands; Ethiopia; Finland; 
France, including territories whose 
external relations are under her au- 


thority and the Associated States: 
Cambodia, Laos and Viet-Nam; Ger- 
many; Greece; Hungary; Iceland; 
India; Indonesia; Ireland; Israel; 
Italy, including territories under 
Italian administration; Japan; Li- 
beria; Liechtenstein; Luxembourg; 
Mexico; Netherlands, Netherlands 
Antilles, Netherlands New Guinea, 
Surinam; New Zealand, including 
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Cook Islands, Tokelau Islands and 
Western Samoa; Norway, including 
all territories subject to the sover- 
eignty or authority of Norway; 
Pakistan; Philippines; Poland; Port- 
ugal; Rumania; Spain, including: 
colonies, Spanish Morocco; Sweden; 
Switzerland; Union of Soviet Social- 
ist Republics; United Kingdom, and 
Aden (Colony) (Protectorate), Ba- 
hamas, Barbados, Basutoland, Be- 
chuanaland(Protectorate), Bermuda, 
British Guiana, British Honduras, 
Brunei, Channel Islands and Isle of 
Man, Cyprus, Falkland Islands and 
Dependencies, Federation of Malaya, 
Malacca, Penang, Johore, Kedah, 
Kelantan, Negri Sembilan, Pahang, 
Perak, Perlis, Selangor and Treng- 
ganu, Fiji, Gambia (Colony and 
Protectorate), Gold Coast (Colony, 
Ashanti, Northern Territories, Togo- 
land under United Kingdom Trustee- 
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Caymen Islands), Kenya (Colony and 
Protectorate), Leeward Islands: 
Antigua, Montserrat, St. Christopher 
and Nevis, Virgin Islands, Malta, 
Mauritius, Nigeria (Colony, Protec- 
torate, Cameroons under United 
Kingdom Trusteeship), North Bor- 
neo, Northern Rhodesia, Nyasaland 
Protectorate, St. Helena and Ascen- 
sion, Sarawak, Seychelles, Sierra 
Leone (Colony and Protectorate), 
Singapore, Somaliland (Protecto- 
rate) , Southern Rhodesia, Swazi- 
land, Tanganyika, Trinidad and 
Tobago, Uganda _ (Protectorate) ; 
Western Pacific: British Solomon 
Islands, Protectorate, Gilbert and 
Ellice Islands Colony and Tonga; 
Windward Islands: Grenada, St. 
Lucia, St. Vincent, Dominica, Zanzi- 
bar (Protectorate); United States 
including all territories subject to 
the sovereignty or authority of the 


ship), Hong Kong, Jamaica United States; Yugoslavia. 


(including Turks and Caicos and 


ARTICLE 18: LIMITATION OF LIABILITY 
Except as the Convention or other applicable law may otherwise require: 


1) Carrier is not liable for any death, injury, delay, loss or claim of 
whatsoever nature (hereinafter in this tariff collectively referred to as 
“damage’”’) arising out of or in connection with carriage or other services 
performed by Carrier incidental thereto, unless such damage is proved to 
have been caused by the negligence or wilful fault of Carrier and there has 
been no contributory negligence of the passenger. 

2) Under no circumstances will Carrier be liable for damage to un- 
checked baggage not attributable to the negligence of Carrier. Assistance 
rendered to the passenger by Carrier’s employees in loading, unloading, or 
trans-shipning unchecked baggage shall be considered as gratuitous serv- 
ice to the passenger. 

3) Carrier is not liable for any damage directly or indirectly arising 
out of compliance with laws, government regulations, order or require- 
ments or from any cause beyond Carrier’s control. 

4) In any event liability of Carrier for death, injury or delay of a 
passenger shall not exceed 125,000 French gold francs, or its equivalent. 

5) The passenger having been offered a choice of rates according to 
value except as provided in Article 9, Paragraph 9), any liability of Carrier 
in respect of baggage and other personal property is limited to its declared 
value (or its actual value if less) which shall not exceed $100 (U.S. cur- 
rency) or its equivalent per passenger, unless a higher valuation is declared 
in advance and additional charges are paid pursuant to Carrier’s regulations. 

6) In the event of delivery to the passenger of part but not all of his 
checked baggage, or in the event of damage to part but not all of such bag- 
gage, the liability of the Carrier with respect to the undelivered or damaged 
portion shall be reduced proportionately on the basis of weight, notwith- 
standing the value or any part of the baggage or contents thereof. 

7) Carrier is not liable for damage to a passenger’s baggage caused by 
property contained in the passenger’s baggage. Any passenger whose prop- 
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erty caused damage to another passenger’s baggage or to the property of 
Carrier shall indemnify Carrier for all losses and expenses incurred by 
Carrier as a result thereof. 

8) Carrier is not liable for loss, damage to or delay in the delivery of 
fragile or perishable articles, money, jewelry, silverware, negotiable papers, 
securities or other valuables, business documents, or samples which are in- 
cluded in the passenger’s checked baggage, whether with or without the 
knowledge of Carrier. 

9) Carrier may refuse to accept any articles which do not constitute 
baggage as such term is defined herein, but if delivered to and received by 
Carrier, such article shall be deemed to be within the baggage valuation 
and limit of liability and shall be subject to the published rates and charges 
of Carrier. 

10) A Carrier issuing a ticket or checking baggage for carriage over 
the lines of others does so only as agent. No Carrier shall be liable for the 
death, injury, or delay of a passenger, or the loss, damage or delay of un- 
checked baggage, not occurring on its own line; and no Carrier shall be 
liable for the loss, damage or delay of checked baggage not occurring on its 
own line, except that the passenger shall have a right of action for such 
loss, damage, or delay on the terms herein provided against the first Carrier 
or the last Carrier under the agreement to carry. 

11) Carrier shall not be liable in any event for any consequential or 
special damage arising from carriage subject to this tariff, whether or not 
Carrier had knowledge that such damages might be incurred. 

12) Whenever the liability of Carrier is excluded or limited under these 
conditions, such exclusion or limitation shall apply to agents, servants or 
representatives of the Carrier and also any Carrier whose aircraft is used 
for carriage and its agents, servants or representatives. 


ARTICLE 19: TIME LIMITATION ON CLAIMS AND ACTIONS 


1) No action shall be maintained in the case of damage to baggage or 
other property unless written notice of the claim is presented to an office of 
Carrier within three days from the date of receipt thereof; and in the case 
of delay or loss, unless such a written notice is so presented within fourteen 
days from the date the baggage or other property is placed at the pas- 
senger’s disposal (in case of delay) or should have been placed at the 
passenger’s disposal (in case of loss). 

2) Any right to damages against Carrier shall be extinguished unless 
an action is brought within two years after the occurrence of the events giv- 
ing rise to the claim. 


ARTICLE 20: OVERRIDING LAW 


Insofar as any provision contained or referred to in the ticket or in this 
tariff may be contrary to mandatory law, government regulations, orders or 
requirements, such provision shall remain applicable to the extent that it is 
not overridden thereby. The invalidity of any provision shall not affect any 
other part. 


ARTICLE 21: MODIFICATION AND WAIVER 


No agent, servant or representative of Carrier has authority to alter, 
modify or waive any provisions of the contract of carriage or of this tariff. 


CONDITIONS OF CARRIAGE — CARGO 


ARTICLE 1: DEFINITIONS 


Air waybill, which is equivalent to the term air consignment note, means 
the document entitled “Air Waybill/Consignment Note” made out by or on 
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behalf of the shipper which evidences the contract between the shipper and 
Carrier for carriage of cargo over routes of Carrier. 

Cargo, which is equivalent to the term goods, means anything carried or 
to be carried in an aircraft, other than mail or baggage; provided, that un- 
accompanied baggage moving under an air waybill is cargo. 

Carriage, which is equivalent to transportation, means carriage of cargo 
by air, gratuitously or for reward. 

Carrier includes the air carrier issuing the air waybill and all air car- 
riers that carry or undertake to carry the cargo under such air waybill or 
to perform any other services related to such air carriage. 

Charges collect means the charges entered on the air waybill for collec- 
tion from consignee. 

City terminal service means the surface carriage of consignments be- 
tween Carrier’s city handling station and the airport of departure or des- 
tination, as the case may be. 

C.O.D. means an arrangement between the shipper and Carrier whereby 
the latter, upon delivery of the consignment, is to collect from the con- 
signee the amount indicated on the air waybill as payable to the shipper. 

Consignment means one or more pieces of goods accepted by the Carrier 
from one shipper at one time and at one address, receipted for in one lot 
and moving on one air waybill to one consignee at one destination address. 

Customs consignee, which is equivalent to the terms Customs Clearance 
Agent, means a Customs Broker or other agent of the consignee designated 
to perform customs clearance services for the consignee. 

Days means full calendar days, including Sundays and legal holidays; 
provided, that for purposes of notification the balance of the day upon which 
notice is dispatched shall not be counted. 

Delivery service means the surface carriage of inbound consignments 
from the airport of destination to the address of the consignee or that of 
his designated agent or to the custody of the appropriate government agency 
when required. 

French gold franc means francs consisting of 6514 milligrams of gold 
with a fineness of nine hundred thousandths. 

Pick-up service means the surface carriage of outbound consignments 
from the point of pick-up to the airport of departure. 

Shipper, which is equivalent to the term Consignor, means the person 
whose name appears on the air waybill as the party contracting with Car- 
rier for the carriage of cargo. 


ARTICLE 2: APPLICABILITY OF TARIFF 


1) General: Except as excluded by Carrier’s regulations in relation to 
carriage wholly on its own domestic services, this tariff shall apply to all 
carriage of cargo including all services incidental thereto, performed by 
Carrier at rates published in connection with this tariff.* 

2) Gratuitous Carriage: With respect to gratuitous carriage, Carrier 
reserves the right to exclude the application of all or any part of this tariff. 

38 Charter Agreements: With respect to carriage of cargo performed 
pursuant to a charter agreement with a Carrier, such carriage shall be sub- 
ject to such Carrier’s charter tariff applicable thereto, if any, and this tariff 
shall not apply except to the extent provided in said charter tariff. Where a 
Carrier has no charter tariff applicable to such charter agreement, this 





* (a) A Carrier (Member) may provide in the alternative: “This tariff shall 
apply to carriage of cargo including all services incidental thereto performed by 
Carrier under local and joint rates and charges of Carrier contained in tariffs 
which make specific reference to this tariff for governing rules, regulations and 
conditions of carriage.” 

) All international carriage of cargo performed by Carrier (Member) 
must be governed by tariffs which incorporate these Conditions of Carriage. 
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tariff shall apply to such agreement except that the Carrier reserves the 
right to exclude the application of all or any part of this tariff, and, in case 
of divergence between the applicable provisions of this tariff and the condi- 
tions contained or referred to in the charter agreement, the latter shall 
prevail and the shipper, by accepting carriage pursuant to a charter agree- 
ment, whether or not concluded with the shipper, agrees to be bound by the 
applicable terms thereof. 

4) Change without Notice: This tariff and the published rates and 
charges are subject to change without notice except to the extent otherwise 
provided by applicable law or government regulations or order; provided, 
however, that no such change shall apply to a contract of carriage after the 
date of issuance of the air waybill by Carrier. 

5) Effective Rules: All carriage of cargo governed by this tariff shall 
be subject to Carrier’s rules, regulations and tariffs in effect on the date of 
issuance of the air waybill by Carrier. 


ARTICLE 3: EXECUTION OF AIR WAYBILL 

1) Preparation by Shipper: The shipper shall make out, or have made 
out on his behalf, an air waybill in the form, manner and number of copies 
prescribed by Carrier, and shall deliver such air waybill to Carrier simulta- 
neously with the acceptance of the cargo by Carrier for carriage. However, 
charges for carriage and other charges, insofar as they have been ascer- 
tained, shall be inserted in the air waybill by Carrier. Carrier may require 
the shipper to make out, or have made out on his behalf, separate air way- 
bills when there is more than one package or when all of the consignment 
cannot be carried in one aircraft or cannot, without breach of government 
requirements or regulation of Carrier, be carried on one air waybill. 

2) Avparent Order and Condition of Cargo: If the apparent order and 
condition of the cargo and/or packing is other than good, the shipper shall 
insert in the air waybill what the apparent order and condition is. However, 
if the shipper fails to do so, or if such statement is inaccurate, Carrier may 
insert in the air waybill a statement of the apparent order and condition 
or note a correction thereon. 

3) Preparation, Completion or Correction by Carrier: Carrier may at 
the request of the shipper, expressed or implied, make out the air waybill, 
in which event, subject to proof to the contrary, Carrier shall be deemed 
to have done so on behalf of the shipper. If the air waybill handed over 
with the cargo does not contain all the required particulars, or if it con- 
tains any error, Carrier is authorized to complete or correct it to the best 
of Carrier’s ability without being under any obligation to do so. 

4) Responsibility for Particulars: The shipper is responsible to Carrier 
and all other persons for the correctness and completeness of the particulars 
and statements which he inserts in the air waybill, or which Carrier inserts 
on his behalf. The shipper shall be liable for all damages suffered by Carrier 
or any other person by reason of the irregularity, incorrectness or incom- 
pleteness of said particulars or statements, whether the air waybill was 
made out by or on behalf of the shipper or by Carrier (or completed by 
Carrier) on behalf of the shipper pursuant to the provisions of Article 3, 
Paragraph 8, above. In the case of consignments to be forwarded C.O.D., 
it shall be the sole responsibility of the shipper to enter the amount of the 
C.O.D. on the air waybill, and Carrier shall not be liable for failure to col- 
lect the C.0.D. amount when not so entered by the shipper. 

5) Alterations: Air waybills the writing on which has been altered or 
erased need not be accepted by Carrier. 
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ARTICLE 4: CHARGES 

1) Applicable Rates and Charges: Rates and charges for carriage gov- 
erned by this tariff are those duly published by Carrier and in effect on the 
date of the issuance of the air waybill by Carrier. Such rates and charges 
are applicable to routings published in connection with this tariff and are 
not applicable for such periods as service is not available between the points 
named. 

2) Airport to Airport: Except as otherwise provided in Carrier’s regu- 
lation, rates and charges apply only from airport to airport. 

8) Precedence of Rates and Charges: (a) Unless otherwise provided 
in Carrier’s regulations, a published rate takes precedence over the com- 
bination of intermediate rates applicable between the same points via the 
same routings. 

(b) Specific commodity rates and charges take precedence over rates 
and charges derived from commodity classifications and over general cargo 
rates and charges. Through specific commodity rates and charges take 
precedence over the combination of intermediate specific commodity rates 
and charges between the same points via the same carriers. 

(c) Through general cargo rates and charges take precedence over the 
combination of intermediate general cargo rates and charges between the 
same points via the same Carriers. 

4) Quantity Reductions: When a reduction in a rate or charge is pub- 
lished for a consignment of greater weight, size or value, such lower rate 
or charge will apply only to a consignment falling within the respective 
group, except that in no case shall the charge assessed for any consignment 
be greater than the minimum charge for a consignment in the next higher 
weight, size or value group respectively. 

5) Basis of Charges: Rates and charges for carriage will consist of the 
total of the weight or volume charge, whichever is greater, and, if applica- 
ble, the valuation charge and/or value surcharge as specified in Carrier’s 
regulations. 

6) Services not included in Published Rates and Charges: Published 
rates and charges cover the carriage of consignments by air between air- 
ports or cther landing places at or near the points shown in the published 
rates and charges. Except as otherwise specifically provided in Carrier’s 
regulations, such published rates and charges do not include the following 
services or charges: 

(a) pick-up, delivery and city terminal service to and from the air- 
port from which Carrier operates; (b) storage charges; (c) insurance 
charges; (d) C.O.D. service charges; (e) advanced charges; (f) ex- 
penses incurred by Carrier in clearing the cargo through customs, or 
incurred by any other person whether acting as agent for the shipper, 
the consignee, the owner of the cargo, or Carrier; (g) charges or pen- 
alties imposed or collected by government authority including duties 
and taxes; (h) expenses incurred by Carrier in repairing faulty pack- 
ing; (i) charges for carriage of cargo forwarded, transshipped or re- 
forwarded by any other transportation service, or returned to point of 
origin; or (j) any other similar services or charges. 

7) Payment of Charges: (a) Rates and charges are published in the 
currency shown in the applicable rate tariffs, and are payable in any cur- 
rency acceptable to Carrier. When payment is made in a currency other 
than in the currency in which the rate or charge is published, such pay- 
ment will be made at the rate of exchange established for such purpose by 
Carrier, the current statement of which is available for inspection by the 
shipper at Carrier’s office where the air waybill is issued or payment is 
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made. The provisions of this paragraph are subject to applicable exchange 
laws and yovernment regulations. 

(b) Full applicable charges, whether prepaid or collect, fees, duties, 
taxes, charges, advances and payment, made or incurred or to be incurred 
by Carrier and any other sums payable to Carrier, will be deemed fully 
earned, whether or not the cargo is lost or damaged, or fails to arrive at the 
destination specified in the air waybill. All such charges, sums and advances 
will be due and payable upon receipt of the cargo by Carrier, except that 
they may be collected by Carrier at any stage of the service performed 
under the air waybill. 

(c) With respect to any charges, expenses or disbursements which can- 
not be determined at the time when the cargo is handed over for carriage, 
Carrier may require the shipper to deposit with Carrier a sum estimated by 
Carrier to be sufficient to cover such charges, expenses and disbursements. 
Any balance due from Carrier to the shipper or from the shipper to Carrier 
in connection with such deposit shall be paid after completion of the contract 
of carriage and determination of the exact amount of such expenses and 
disbursements. 

(d) The shipper guarantees payment of all unpaid charges, advances and 
disbursements of Carrier. The shipper also guarantees payment of all costs, 
expenditures, fines, penalties, loss of time, damages and other sums which 
Carrier may incur or suffer by reason of the inclusion in the consignment 
of articles the carriage of which is prohibited by law, or the illegal, incorrect 
or insufficient marking, numbering, addressing or packing of packages or 
description of the cargo, or the absence, delay or incorrectness of any ex- 
port or import license or any required certificate or document, or any 
improper customs valuation, or incorrect statement of weight or volume. 
By taking delivery or exercising any other right arising from the contract 
of carriage, the consignee agreed to pay such charges, sums and advances, 
except prepaid charges; but this shall not discharge the shipper’s guaran- 
tee to pay the same. Carrier shall have a lien on the cargo for each of the 
foregoing and, in the event of non-payment thereof, shall have the right to 
dispose of the cargo at public or private sale (provided that prior to such 
sale Carrier shall have mailed notice thereof to the shipper or to the con- 
signee at the address stated in the air waybill), and to pay itself out of the 
proceeds of such sale any and all such amounts. No such sale shall, how- 
ever, discharge any liability to pay any deficiencies, for which the shipper 
and the consignee shall remain jointly and severally liable. No such lien or 
right of sale, and no right of Carrier to collect any of the foregoing shall 
be in any way affected, lost or prejudiced by reason of the acknowledgment 
of payment, if not actually paid, or, so far as concerns the right of Carrier 
to collect any of the foregoing, by reason of the delivery of the cargo or the 
surrender of the possession thereof. 

(e) If the gross weight, measurement, quantity or declared value of the 

cargo exceeds the gross weight, measurement, quantity or declared value 
on which charges for carriage have been previously computed, Carrier shall 
be entitled to require payment of the charge on such excess. 
; (f) Charges collect consignments will be accepted only to countries 
listed in Carrier’s regulations and subject to the conditions contained there- 
in, In any event Carrier reserves the right to refuse consignment on a 
charges collect basis to any country where regulations prevent the conver- 
sion of funds into other currencies or the transfer of funds to other coun- 
tries. Information on countries to which charges collect service is available 
may be obtained from offices and representatives of Carrier. 


8) : Service Charge: In addition to the weight (or volume) charge or 
valuation charge and/or value surcharge referred to heretofore, service 
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charges will be assessed when applicable to the consignment in accordance 
with Carrier’s regulations. 

9) Construction of Unpublished Rates and Charges: When the rate or 
charge between any two points is not specifically published, such rate or 
charge will be constructed as provided in Carrier’s regulations. 


ARTICLE 5: ACCEPTABILITY OF GOODS FOR CARRIAGE 


1) Valuation Limit of Consignment: No consignment having a declared 
value in excess of the amount specified in Carrier’s regulations will be ac- 
cepted for carriage unless a special arrangement therefor has been made in 
advance between the shipper and Carrier. 

2) Valuation Limits for One Aircraft: The limit of value of consign- 
ment or group of consignments to be carried in any one aircraft shall be as 
specified in Carrier’s regulations. If a single consignment exceeds such 
limits, it may not be carried in the same aircraft but may be divided between 
two or more aircraft at the sole discretion of Carrier. The Carrier reserves 
the right to refuse to transport in any one aircraft shipments having de- 
clared valuations in the aggregate which violate or lead to violation of this 
rule. 

3) Packing and Marking of Cargo: (a) Cargo must be packed so as to 
ensure safe carriage with ordinary care in handling and so as not to injure 
or damage any persons, goods or property. Each package shall be legibly 
and durably marked with the name and full street address of the shipper 
and consignee. 

(b) In the case of C.0.D. consignments, the letters “C.O.D.” shall be 
legibly marked by the shipper on each package next to the shipper’s and 
consignee’s name and address. 

(c) Packages containing valuables as defined in Carrier’s regulations 
must be sealed with wax, each seal showing a distinct and perfect impres- 
sion of the sealing instrument, or by other sealing methods approved by 
Carrier. 

4) Cargo Acceptable: Carrier undertakes to transport, subject to the 
availability of suitable equipment and space, general merchandise, goods, 
wares and products of all kinds, unless otherwise excluded by Carrier’s 
regulations, and provided: 

(a) the transportation, or the exportation or importation thereof is 
not prohibited by the laws or regulations of any country to be flown 
from, to, into or over; (b) they are packed in a manner suitable for 
carriage by aircraft; (c) they are accompanied by the requisite ship- 
ping documents; (d) they are not likely to endanger aircraft, persons 
or property, or cause annoyance to passengers. 

5) Cargo Acceptable only under Prescribed Conditions: Explosives, live 
animals, perishables, and other articles specified in Carrier’s regulations 
relating to the carriage of restricted articles are acceptable only under the 
conditions set forth therein. 

6) Responsibility for Non-Observance of Conditions Related to Re- 
stricted Cargo: Responsibility for the non-observance of the conditions 
relating to cargo which is not acceptable for carriage or is acceptable only 
under certain conditions, rests upon the shipper and the owner of the cargo, 
who jointly and severally agree to indemnify Carrier for any loss, damage, 
delay, liability or penalties it may incur because of carriage of any such 
cargo. 

7) Carrier’s Right of Inspection: Carrier reserves the right to examine 
the contents of all consignments, but shall be under no obligation to do so. 
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ARTICLE 6: CONSIGNMENTS IN TRANSIT 


1) Compliance with Government Requirements: The shipper shall com- 
ply with all applicable laws, customs and other government regulations of 
any country to, from, through or over which the cargo may be carried, in- 
cluding those relating to the packing, carriage or delivery of the cargo, and 
shall furnish such information and attach such documents to the air waybill 
as may be necessary to comply with such laws and regulations. Carrier shall 
not be obliged to inquire into the correctness or sufficiency of such informa- 
tion or documents. Carrier shall not be liable to the shipper or any other 
person for loss or expense due to shipper’s failure to comply with this pro- 
vision. 

(b) No liability shall attach to Carrier if Carrier in good faith reason- 
ably determines that what it understands to be the applicable law, govern- 
ment regulation, demand, order or requirement requires that it refuse and 
it does refuse to carry a consignment. 

2) Disbursements and Customs Formalities: Carrier is authorized (but 
shall be under no obligation) to advance any duties, taxes or charges and 
to make any disbursements with respect to the cargo, and the shipper, owner 
and consignee shall be jointly and severally liable for the reimbursement 
thereof. No Carrier shall be under obligation to incur any expense or to 
make any advance in connection with the forwarding or reforwarding of the 
cargo except against prepayment by the shipper. If it is necessary to make 
customs entry of the cargo at any place, the cargo shall be deemed to be con- 
signed at such place to the person named on the face of the air waybill as 
customs consignee or, if no such person be named, to the Carrier carrying 
the cargo to such place or to such customs consignee, if any, as such Carrier 
may designate. For any such purpose a copy of the air waybill, certified by 
Carrier, shall be deemed an original. 

8) Schedules, Routings and Cancellations: (a) Times shown in time- 
tables or elsewhere are approximate and not guaranteed and form no part 
of the contract of carriage. No time is fixed for the commencement or com- 
pletion of carriage or delivery of cargo. Unless otherwise provided in 
Carrier’s regulations, Carrier assumes no obligation to carry the cargo by 
any specified aircraft or over any particular route or routes, or to make 
connections at any point according to any particular schedule, and Carrier 
is hereby authorized to select or deviate from the route or routes of con- 
signment, notwithstanding that the same may be stated on the face of the 
air waybill. Carrier is not responsible for errors or omissions either in time- 
tables or other representations of schedules. No employee, agent or repre- 
sentative of Carrier is authorized to bind Carrier by any statements or 
representations of the dates or times of departure or arrival, or of the opera- 
tion of any flight. 

(b) Carrier may without notice substitute alternate Carriers or air- 
craft. 

(c) Carrier may without notice, cancel, terminate, divert, postpone, or 
delay, any flight, or the further right of carriage, or proceed with any flight 
without all or any part of the cargo, if it considers that it would be advisable 
to do so, 

(i) because of any fact beyond its control (including, but without 
limitation, meteorological conditions, acts of God, force majeure, strikes, 
riots, civil commotions, embargoes, wars, hostilities, disturbances, or 
unsettled international conditions) actual, threatened, or reported, or 
because of any delay, demand, condition, circumstance, or requirement 
due, directly or indirectly to such facts; or (ii) because of any fact not 
reasonably to be foreseen, anticipated, or predicted; or (iii) because of 
any government regulation, order, demand or requirement; or (iv) 
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because of shortage of labor, fuel, or facilities, or labor difficulties of 
Carrier or others. 

(d) Carrier may cancel the carriage of consignment upon the refusal 
of the shipper, after demand by such Carrier to pay the charges or the por- 
tion thereof so demanded, without being subject to any liability therefor. 

(e) In the event any flight is so cancelled, postponed or advanced or is 
terminated at a place other than the place of destination or in the event the 
carriage of any consignment is so cancelled, postponed, advanced or ter- 
minated, Carrier shall not be under any liability with respect thereto. In 
the event the carriage of the consignment or any part thereof is so ter- 
minated, delivery thereof by Carrier to any transfer agent for transfer or 
delivery or the placing of such consignment in storage shall be deemed 
complete delivery under the air waybill, and Carrier shall be without any 
further liability with respect thereto, except to give notice of the disposition 
of the consignment to the shipper or to the consignee, at the address stated 
in the air waybill. Carrier may, but shall not be obligated to, forward the 
consignment for carriage by any other route or forward the consignment as 
agent for the shipper or the consignee, for onward carriage by any trans- 
portation service on behalf of the shipper or the consignee. The cost of 
doing so attaches to the cargo. 

(f) Subject to applicable government laws, regulations and orders, 
Carrier is authorized to determine the priority of carriage as between con- 
signments and as between consignments and other cargo, mail and passen- 
gers, and to decide which articles shall be carried and which articles shall 
not be carried or shall be removed at any time or place whatsoever and to 
proceed with any flight without all or any part of the goods in one con- 
signment. 

4) Certain Rights of Carrier over Consignment in Transit: If in the 
opinion of Carrier it is necessary to hold the consignment at any place for 
any purpose, either before, during or after transit, Carrier may, upon giving 
notice thereof to the shipper or consignee at the address stated in the air 
waybill, store the consignment for the account and at the risk and expense 
of the shipper, owner and consignee of the consignment, or any one of them 
in any warehouse or other available place, or with the customs authorities; 
or Carrier may deliver the consignment to another transportation service for 
onward carriage to the consignee. The shipper, owner or consignee of the 
consignment shall be jointly and severally liable for and indemnify Carrier 
against any expense or risk so incurred. 


ARTICLE 7: SHIPPER’S RIGHT OF DISPOSITION 


1) Exercise of Right of Disposition: Every exercise of the right of 
disposition must be made by the shipper or his designated agent, if any, and 
must be applicable to the whole consignment under a single air waybill. The 
right of disposition over the cargo may only be exercised if the shipper or 
such agent produces the part of the air waybill which was delivered to him. 
Instructions as to disposition must be given in writing in the form pre- 
scribed by Carrier. In the event that the exercise of the right of disposition 
results in a change of consignee, such new consignee shall be deemed to be 
the consignee appearing on the air waybill. 

2) Shipper’s Option: Subject to his liability to carry out all his obliga- 
tions under the contract of carriage and provided that this right of disposi- 
tion is not exercised in such a way as to prejudice Carrier or other shippers, 
the shipper may dispose of the cargo either: 

(a) by withdrawing it at the airport of departure or of destination; 
(b) by stopping it in the course of the journey on any landing; (c) by 
calling for it to be delivered at the place of destination or in the course 
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of the journey to a person other than the consignee named in the air 
waybill; or (d) by requiring it to be returned to the airport of de- 
parture. 

3) Payment of Expenses: The shipper shall be liable for and shall in- 
demnify Carrier for all loss or damage suffered or incurred by Carrier as a 
result of the exercise of his right of disposition. The shipper shall reim- 
burse Carrier for any expenses occasioned by the exercise of his right of 
disposition. 

4) Carrier’s Inability to Comply: If in the opinion of the Carrier it is 
not reasonably practicable to carry out the order of the shipper, Carrier 
shall so inform him promptly. The cost of so doing attaches to the cargo. 

5) Extent of Shipper’s Right: The shipper’s right of disposition shall 
cease at the moment when, after arrival of the cargo at the destination, the 
consignee takes possession or requests delivery of the cargo or air waybill, 
or otherwise shows his acceptance of the cargo. Nevertheless, if the con- 
signee declines to accept the air waybill or the cargo, or if he cannot be 
communicated with, such right of disposition shall continue to vest in the 
shipper. 


ARTICLE 8: DELIVERY 


1) Delivery to Consignee: (a) Except as otherwise specifically pro- 
vided in the air waybill, delivery of the consignment will be made only to 
the consignee named on the face of the air waybill unless such consignee is 
one of the Carriers participating in the carriage, in which event delivery 
shall be made to the person indicated on the face of the air waybill as the 
person to be notified. Delivery to the consignee shall be deemed to have 
been effected when the consignment has been delivered to customs or other 
government authorities as required by applicable law or customs regula- 
tion, and Carrier has delivered to the consignee any authorization from Car- 
rier required to enable the consignee to obtain release of the consignment 
and has forwarded the notice of arrival referred to in Paragraph 2) of this 
Article. 

(b) Delivery of the consignment shall be made by Carrier only upon 
written receipt of the consignee and upon compliance with all other applica- 
ble terms and conditions of the air waybill and of this tariff. 


2) Notice of Arrival: Unless the consignment is to be reforwarded in 
accordance with Article 11, notice of arrival of the consignment will, in the 
absence of other instructions, be sent to the consignee or the person to be 
notified; such notice will be sent by ordinary methods. Carrier is not liable 
for non-receipt or delay in receipt of such notice. 


3) Place of Delivery: The consignee must accept delivery of and collect 
the consignment at the airport of destination unless delivery service to the 
address of the consignee has been arranged for between the shipper or con- 
signee and Carrier. 


4) Failure of Consignee to Take Delivery: (a) Subject to the pro- 
visions in Paragraph 5) hereof, if the consignee refuses or fails to take 
delivery of the consignment after its arrival at the place of delivery, Carrier 
will endeavor to comply with any instructions of the shipper set forth on 
the face of the air waybill. If no such instructions are so set forth, or if 
such instructions reasonably cannot be complied with, Carrier, after for- 
warding to the shipper notice of the failure of the consignee to take deliv- 
ery, may: 

(i) return the consignment on its own service or on any other trans- 
portation service to the airport of departure, there to await instructions 
of the shipper; or (ii) after holding the consignment for a period of 
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not less than 30 days, sell such consignment in one or more lots at public 
or private sale. 

(b) The shipper and owner are liable for all charges and expenses result- 
ing from or in connection with the failure to take delivery of the consign- 
ment, including, but not limited to, carriage charges incurred in returning 
the consignment. If the consignment is returned to the airport of departure 
and the shipper or owner refuses or neglects to make such payments within 
fifteen days after such return, Carrier may dispose of the consignment or 
any part thereof at public or private sale after giving the shipper at the 
address stated on the air waybill ten days’ notice of its intention to do so, 

(c) In the event of the sale of the consignment as provided for above, 
either at the place of destination or at the place to which the consignment 
has been returned, Carrier is authorized to pay to itself and other trans- 
portation services out of the proceeds of such sale all charges, advances and 
expenses of Carrier and other transportation services plus costs of sale, 
holding any surplus subject to the order of the shipper. A sale of any 
consignment shall, however, not discharge the shipper and/or owner of any 
liability hereunder to pay any deficiencies. 

5) Disposal of Perishables: When a consignment containing perishable 
articles is delayed in the possession of Carrier, is unclaimed or refused at 
place of delivery, or for other reasons is threatened with deterioration, Car- 
rier may immediately take such steps as it sees fit for the protection of itself 
and other parties in interest, including but not limited to the destruction 
or abandonment of all or any part of the consignment, the sending of com- 
munications for instructions at the cost of the shipper, the storage of the 
consignment or any part thereof at the risk and cost of the shipper, or the 
disposition of the consignment or any part thereof at public or private sale 
without notice. The proceeds of any such sale shall be subject to the pay- 
ment to Carrier of all accrued charges and expenses. 


ARTICLE 9: C.0.D. CONSIGNMENTS 
Consignments may be forwarded C.O.D. if and as provided in Carrier’s 
regulations. 


ARTICLE 10: PICK-UP, DELIVERY AND CITY TERMINAL SERVICES 


1) Availability of Service: Pick-up, delivery and city terminal services 
will be available at the points and subject to the rates and charges estab- 
lished for such services in accordance with the applicable tariffs of Carrier. 

2) Request for Service: Pick-up service, if available, will be provided 
when requested by the shipper. Except when otherwise provided by Car- 
rier’s regulations, delivery service will be provided unless contrary instruc- 
tions are given by the shipper on the air waybill, or by the consignee. Such 
contrary instructions must be received by Carrier prior to removal of the 
consignment from Carrier’s airport terminal at destination. 

3) Consignments for which Service is Unavailable: Pick-up, delivery 
and city terminal service will not be provided by Carrier without special 
arrangement for any consignment which, in the opinion of Carrier, it is 
impracticable for Carrier to handle. 

4) Limitations on Service: Pick-up, delivery and city terminal services 
will not be provided when it is impracticable to operate vehicles, or when 
the address of the shipper or consignee is not directly accessible to vehicles. 
Consignments will not be handled beyond loading platforms or doorways 
directly accessible to vehicles. 

5) Handling: Pick-up, delivery and city terminal services will not be 
provided for pieces which cannot be handled by one man unless advance 
arrangements have been made, including, where necessary, the furnishing 
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of additional men and equipment by and at the risk and expense of the 
shipper or consignee. 

6) Hours of Service: Except by prearrangement with (Carrier, pick-up 
and delivery service will be provided only during regular business hours and 
on regularly scheduled cartage trips. 

7) Tender of Delivery: Consignments which through no fault of Carrier 
cannot be delivered on the first tender of delivery to the consignee will be 
returned to Carrier’s terminal and the consignee will be so notified. Further 
tenders will be made only upon request of the consignee, and an additional 
charge based on published rates will be made for each subsequent tender of 
delivery. 


ARTICLE 11: FORWARDING AND REFORWARDING 


The cargo or packages said to contain the goods, described on the face 
of the air waybill, are accepted for carriage from their receipt at Carrier’s 
cargo terminal or airport office at the place of departure to the airport at 
the place of destination. If so specifically agreed, the cargo, or package said 
to contain the cargo, described in the air waybill are also accepted for for- 
warding to the airport of departure and for reforwarding beyond the airport 
of destination. If such forwarding or reforwarding is by carriage operated 
by Carrier, each carriage shall be upon the same terms as to liability as set 
forth in Paragraphs 1) and 2) of Article 13 hereof. In any other event, the 
issuing Carrier and last Carrier, respectively, in forwarding and reforward- 
ing the cargo, shall do so only as agents of the shipper, owner, or consignee, 
as the case may be, and shall not be liable for any damage arising out of 
such additional carriage unless proved to have been caused by its own 
negligence or wilful fault. The shipper, owner and consignee hereby author- 
ize such Carriers to do all things deemed advisable to effect such forwarding 
or reforwarding, including, but without limitation, selection of means of 
forwarding or reforwarding and the routes thereof (unless these have been 
specified by the shipper in the air waybill, execution and acceptance of 
documents of carriage (which may include provisions exempting from or 
limiting liability) and consigning of cargo with no declaration of value, 
notwithstanding any declaration of value in the air waybill. 


ARTICLE 12: SUCCESSIVE CARRIERS 


Carriage to be performed under one air waybill by several successive 
Carriers is regarded as a single operation. 


ARTICLE 13: LAWS AND PROVISIONS APPLICABLE 


1) Carriage hereunder is subject to the rules relating to liability estab- 
lished by the Convention for the Unification of Certain Rules Relating to 
International Carriage by Air, signed at Warsaw, October 12, 1929 (herein- 
after called “the Convention’) unless such carriage is not carriage in which, 
according to the contract made by the parties, the place of departure and 
the place of destination, whether or not there be a break in the carriage or 
a trans-shipment, are situated either within the territories of two High 
Contracting Parties to the Convention, or within the territory of a single 
High Contracting Party, if there is an agreed stopping place within a terri- 
tory subject to the sovereignty, suzerainty, mandate, or authority, of another 
Power, even though that Power is not party to the Convention. (See Note 
after Article 17.) 

2) To the extent not in conflict with the provisions of Paragraph 1) 
above, all carriage and other services performed by each Carrier are sub- 
ject to: 

(a) applicable laws (including national laws implementing the Con- 
vention or extending the rules of the Convention to carriage which is 
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not “international carriage” as defined in the Convention), government 
regulations, orders and requirements; 

(b) this and other applicable tariffs, rules, regulations and time- 
tables (but not the times of departure and arrival therein specified) of 
Carrier, which may be inspected at any of its offices and at airports 
from which it operates regular services. 

3) For the purposes of the Convention, the agreed stopping places 
(which may be altered by Carrier in case of necessity) are those places ex- 
cept the place of departure and the place of destination, set forth in the air 
waybill or shown in Carrier’s timetables as scheduled stopping places for the 
route 
4) In the case of carriage subject to the Convention, the shipper acknow]- 
edges that he has been given an opportunity to make a special declaration 
of the value of the cargo at delivery and that the sum entered on the face of 
the air waybill as “shipper’s declared value — for carriage,” if in excess 
of 250 French gold francs or their equivalent per kilogram, constitutes such 


special declaration of value. 


ARTICLE 14: LIMITATION OF LIABILITY 
Except as the Convention or other applicable law may otherwise require: 


1) Carrier is not liable to the shipper or to any other person for any 
damage, delay or loss of whatsoever nature (hereinafter in this tariff collec- 
tively referred to as “damage”) arising out of or in connection with the 
carriage of the cargo or other services performed by Carrier incidental 
thereto, unless such damage is proved to have been caused by the negligence 
or wilful fault of the Carrier, (and there has been no contributory negligence 
of the shipper, consignee or other claimant. 

2) Carrier is not liable for any damage directly or indirectly arising out 
of compliance with laws, government regulations, orders or requirements, 
or from any cause beyond Carrier’s control. 

8) The charges for carriage having been based upon the value declared 

by the shipper, it is agreed that any liability shall in no event exceed the 
shipper’s declared value for carriage stated on the face of the air waybill 
and in the absence of such declaration by shipper, liability of Carrier shall 
not exceed 250 French gold francs or their equivalent per kilogram of cargo 
destroyed, lost, damaged or delayed; all claims shall be subject to proof of 
value. 
4) In the event of delivery to the consignee (or any other person entitled 
to delivery) of part but not all of the consignment, or in the event of dam- 
age to part but not all of the consignment, liability of the carrier with respect 
to the undelivered or damaged portion shall be reduced proportionately on 
the basis of the weight, notwithstanding the value of any part of the con- 
signment or contents thereof. 

5) Carrier shall not be liable under any circumstances for damage to or 
destruction of a consignment caused by or as a result of property contained 
therein and the shipper, owner and consignee, whose property shall cause 
damage to or destruction of another consignment or of the property of 
Carrier, shall indemnify Carrier for all losses and expenses incurred by 
Carrier as a result thereof. Cargo which is likely to endanger aircraft, per- 
sons or property may be abandoned or destroyed by Carrier at any time 
without notice and without liability therefor attaching to Carrier. 

6) No warranty concerning any aircraft engaged in the carriage or con- 
cerning its fitness for the carriage of the cargo to which the contract relates 
is implied in the contract of carriage. 

7) A Carrier issuing an air waybill for carriage over the lines of others 
does so only as an agent. No Carrier shall be liable for the loss, damage, or 
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delay of cargo not occurring on its own line, except that the consignor shall 
have a right of action for such loss, damage, or delay on the terms herein 
provided against the first Carrier and the consignee who is entitled to de- 
livery shall have such a right of action against the last Carrier under the 
agreement to carry. 

8) Carrier will not be liable for any loss, damage or expense arising from 
death due to natural causes or death or injury of any animal caused by the 
conduct or acts of the animal itself or of other animals, such a biting, kick- 
ing, goring or smothering, nor for that caused or contributed to by the 
conditions, nature or propensities of the animals. 

9) In no event will Carrier be liable for death or injury to an animal 
attendant caused or contributed to by the condition, conduct or acts of the 
animals. 

10) Consignments, the contents of which are liable to deteriorate or 
perish due to change in climate, temperature, altitude or other ordinary 
exposure, or because of length of time in transit, will be accepted without 
responsibility on the part of Carrier for loss or damage due to such deteri- 
oration or perishability. 

11) Carrier shall not be liable in any event for any consequential or 
special damages arising from carriage subject to this tariff, whether or not 
Carrier had knowledge that such damages might be incurred. 

12) Whenever the liability of Carrier is excluded or limited under these 
conditions, such exclusion or limitation shall apply to agents, servants or 
representatives of the Carrier and also any Carrier whose aircraft is used 
for carriage and its agents, servants or representatives. 


ARTICLE 15: TIME LIMITATIONS ON CLAIMS AND ACTIONS 


1) Receipt by the person entitled to delivery of the cargo without com- 
plaint is prima facie evidence that the same has been delivery in good con- 
dition and in accordance with the contract of carriage. 

2) No action shall be maintained in the case of damage to or partial loss 
of cargo unless a written notice, sufficiently describing the cargo concerned, 
the approximate date of the damage, and the details of the claim, is pre- 
sented to an office of Carrier within 7 days from the date of receipt thereof, 
in the case of delay unless presented within 14 days from the date the cargo 
is placed at the disposal of the person entitled to delivery of the consignment, 
and in the case of loss (including non-delivery) unless presented within 120 
days from the date of issue of the air waybill. 

3) Any right to damages against Carrier shall be extinguished unless 
an action is brought within two years after the occurrence of the events 
given rise to the claim. 


ARTICLE 16: OVERRIDING LAW 


Insofar as any provision contained or referred to in the air waybill or 
in this tariff may be contrary to mandatory law, government regulations, 
orders or requirements, such provision shall remain applicable to the extent 
that it is not overridden thereby. The invalidity of any provision shall not 
affect any other part. 


TECHNICAL CONFERENCES, BARCELONA, APRIL 26TH TO MAY 8TH, 1954 


The IATA Technical Conference was held in Barcelona from April 26th 
to May 8th, 1954. They included “fruitful” discussions of the adequacy of 
air navigation facilities throughout the world; of proposed new international 
aircraft performance specifications; of new approaches to measurement of 
vertical dimensions in aircraft operations; and of pilot training and the 
use of flight simulators and other synthetic training devices. 
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The Conference was attended by more than 130 technical directors and 
specialists of IATA member airlines and observers for governments, manu- 
facturers and other international agencies. José Ma. Ansaldo, Operations 
Director of IBERIA, was Chairman of the Conference, and R. K. Rourke, 
Manager, Aircraft Economic Analysis for Trans World Airlines, was Vice 
Chairman: Stanislaw Kyzyczkowski, Secretary of the IATA Technical Com- 
mittee, also acted as Conference Secretary. 

Organization: The Conference drew up a new pattern for the IATA tech- 
nical work program which was designed to provide greater flexibility and 
efficiency, particularly in field work throughout the world. It will replace 
the present structure of specialized sub-committees, roughly paralleling the 
divisions of the International Civil Aviation Organization, which was formed 
during the immediate postwar years when overall international standards 
for civil regulation were being developed. 

Emphasis has now been shifted to problems of actual operations, of 
regional implementation of regulations and facilities, and to questions aris- 
ing from the development of new types of aircraft, power plants and facili- 
ties. As a result, work done by IATA under the direction of the Technical 
Committee will now be carried on at the worldwide level by “problem” groups 
consisting of experts in all technical specialities concerned in the specific 
matter under study, and at regional levels by overall IATA technical panels 
which can deal with their problems, if necessary, by creation of similar local 
task forces. 

A new Helicopter Committee was also created which will concentrate on 
ironing out obstacles to the fullest and earliest possible use of the new form 
of air transport on international routes, and on measures of standardization 
and simplification to achieve the utmost economy of operations. It will also 
be charged with developing airline views on desirable trends in the future 
helicopter development, a work which stems from the Helicopter Symposium 
held during the 1953 Technical Conference of IATA at Puerto Rico. 

The Committee on turbine fuel requirements, which has been working 
on an ad hoc basis for more than a year, has been given similar ‘‘task force” 
status to continue its investigations into the kind of fuel best suited to air- 
line operation of jet and turbo-prop aircraft. 

Air Navigation Facilities—Much time was devoted at the Conference to 
proposals for speeding up the provision of facilities throughout all regions 
of the world air network and the transition to new improved types of com- 
munications and air navigation aids. Recommendations which will be 
presented to ICAO and other interested governmental agencies have the 
ultimate objectives of reducing the amount and cost of ground installations 
to an essential minimum and of bringing about the earliest possible switch- 
over in all areas to the latest systems accepted by ICAO as international 
standards, 


International Aircraft Performance Requirements—The Barcelona meet- 
ings reaffirmed IATA’s support for the development in ICAO of international 
requirements based on a sound statistical analysis of the various factors 
affecting aircraft performance. They took the view that internationally ac- 
cepted standards are not only technically desirable, but also necessary in 
order to facilitate aircraft operated in accordance with these rules to enter 
and fly over the territory of any ICAO member country without having to 
comply in detail with the varying performance rules of individual states. 


Measurement of Vertical Dimensions—Special attention was given at 
Barcelona to better means of measuring vertical dimensions in flight opera- 
tions so that not only may pilots know more accurately the altitude at which 
they are flying, but can also maintain the necessary separation of flight 
levels. 
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After a consideration of all available data, the IATA sessions have 
agreed that as a long-term policy, vertical separation of aircraft should be 
based on constant pressure intervals, with a fixed pressure assigned to each 
flight level. An implication of this requirement, it was pointed out, may be 
the need for new instrumentation in all aircraft indicating flight levels 
based on constant pressure intervals as well as altitudes. 

Pilot Training Discussions—The final four days of the Conference were 
spent in an informal exchange between the airlines of their knowledge and 
experience of methods used to bring their captains and pilots to the required 
standards of proficiency for scheduled airline operations. One of the days 
was devoted to an exploration of the potentialities of flight simulators and 
other devices for synthetic training, in which a number of manufacturers 
and other interested observers from France, the United Kingdom and the 
United States participated. 

The discussions were entirely informal and each participant was left to 
record what data interested him and to draw his own conclusions as to how 
they could best be applied to his own peculiar problems. It was the consensus 
of opinion of those who attended these discussions that this mutual exchange 
of views on pilot training has helped to enrich individual understanding of 
training problems and solutions and as far as the whole industry is con- 
cerned, it should lead to still further enhancement of flight safety standards. 


INTERNATIONAL PERFORMANCE REQUIREMENTS CODE FOR 
TRANSPORT AIRCRAFT 


Based on discussions at the Seventh IATA Technical Conference at 
Barcelona, IATA submitted to the Air Navigation Commission of the Inter- 
national Civil Aviation Organization a new statement of the international 
airlines’ position on international performance requirements for transport 
aircraft. 

As this question has gone through many phases in the past years since 
ICAO was organized it might be useful to recall its background. 

Before any aircraft might be used in transport operations, it must meet 
the airworthiness requirements set up by the government of the State in 
which it was manufactured and be accepted by the authorities of the other 
States in which it was to be used. These requirements covered, for example, 
aircraft structures, engines, propellers, design and construction. In addi- 
tion, and of particular interest to the operator, airworthiness requirements 
stipulated the performance required of an aircraft in order that it might 
be considered acceptably safe for commercial operation. 

Performance codes had, for the most part, been developed separately by 
individual States. The results of the first post-war attempt to set up an 
international standard code through ICAO were, in 1949, set forth in two 
Annexes to the ICAO (Chicago) Convention — Annex 8 which deals with 
airworthiness generally, and Annex 6 which deals with the operational 
phases of international commercial air transport. For lack of anything 
better the performance parts of these Annexes were based almost entirely 
on the US performance regulations, which were generally built around the 
DC-3 and which dated back to about 1940. Subsequent progress in aircraft 
design and in the development of new power plants had made these ICAO 
standards obselescent: the US itself had since had to revise its own code 
and governments generally had felt that the ICAO Annexes were not only 
incomplete, but also did not provide a proper basis for the elaboration of 
new and more detailed international specifications. As a practical situation, 
therefore, there was no effective international agreement on performance 
requirements. 
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ICAO had actively been seeking to remedy this situation and since 1951 
its Standing Committee on Performance (SCP) had been working on the 
development of an entirely new type of code. Where the old requirements 
were necessarily based on arbitrary assumption in the absence of any large 
background of systematically recorded operational experience, the SCP had 
been seeking a ‘rational’ basis for the new code — that is, one which would 
be derived from the statistical experience of actual aircraft operation and 
which would take into account the variation and probability of occurrence 
of all factors having a deleterious effect on aircraft performance. Such a 
work, however, could progress only slowly: in the meanwhile, new aircraft 
were being designed, new forms of power exploited, new kinds of operations 
begun, and individual governments must rely on their own national codes 
to deal with them. 

The Operator’s Point of View—Final Objective—Although most aspects 
of airworthiness requirements were of the greatest primary concern to 
manufacturers, the international airlines were directly and vitally affected 
by the lack of international agreement on performance requirements. Be- 
cause they represented very definite and basic limitations upon the use of 
the aircraft which they operated, and since equipment could be bought in 
any one of a number of countries and must be operated virtually anywhere 
in the world, the conflicts and discrepancies of differing national codes 
created a legion of hard, practical and expensive difficulties for any airline. 

These arose, not only in attempting to evaluate new purchases (for air- 
craft manufactured in different countries would not have performance data 
scheduled in comparable form), but also in putting the eventual choice into 
use (for the airline must then make certain that the aircraft would satisfy 
the requirements of every country through which it was to fly.) 

In their statement therefore, the international carriers, through IATA, 
reiterated their consistent support of the efforts of governments to devise 
a new, practical and internationally accepted code of performance require- 
ments. 

They also reaffirmed their stand that such a code should be based on a 
‘rational’ approach and statistically derived from the examination of all 
stages of flight. 

They also repeated their unanimous recommendation that performance 
requirements for conventional piston-engined aircraft should not be auto- 
matically applied to all turbine-engined equipment, and that requirements 
should therefore be separately but simultaneously developed for the two 
categories. 

IATA further stressed the airlines’ belief that for practical reasons, 
international standardization must be sought by national enactment of a 
uniform code worked out in ICAO. 

The IATA policy statement reasserted the unanimous opinion that inter- 
national specifications for performance were necessary for these reasons: 

1) To contribute to the establishment of a uniform minimum world-wide 
level of safety, it being recognized that (a) performance was only 
one aspect contributing towards the overall safety of operation, and 
that (b) the achieved level of safety would undoubtedly be consider- 
ably higher than the design level. 

2) To facilitate the acquisition by airlines of aeroplanes manufactured 
in other countries. 

3) To make it possible for the purchaser of foreign aircraft to obtain 
an “Aircraft Operating Manual” for his aircraft that was based on 
the same code under which he was required to operate. (Under exist- 
ing conditions where each country had its own regulations it was 
generally difficult and more often impossible for the operator to obtain 
such a manual). 
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To facilitate recognition of foreign certificates of airworthiness by 
any state overflown or flown into. 

To enable the collective views of the airlines, as expressed through 
IATA, to be brought to the attention of national authorities through 
the medium of ICAO. 

6) To contribute towards the pooling of knowledge internationally for 

the benefit of all. 

7) To discourage states from imposing performance requirements com- 

posed of piecemeal extracts from various other requirements. 

While the IATA statement acknowledged that the difficulties inherent in 
the construction of a specific code of performance requirements would delay 
its completion for at least a few years, it strongly urged ICAO not to 
abandon the project. 


Recommendations for an interim objective —In the interim, however, 
IATA expressed the hope that ICAO would achieve agreement on the stand- 
ardization of performance requirements at least to the extent that aircraft 
operated in accordance with a national code which met the intent of those 
requirements might be flown into and over the territory of other ICAO 
Member States without having to comply with each of their individual per- 
formance codes. 

IATA believed that this could be done through the formulation of broad 
‘objective’ requirements and cited some parts of the present Annex 6 as 
examples of what these requirements might be. However, in view of the 
wide variation in the capabilities of new types of aircraft, IATA recom- 
mended against the inclusion of fixed numerical values in the descriptions 
of minimum requirements for safety in these ‘objective’ requirements. 

At the same time, IATA also asked ICAO to point out to its Member 
States the dangers involved in the tendency on the part of some to create 
national codes by putting together excerpts from the dis-similar require- 
ments of other countries, a process which the airlines felt created unwar- 
ranted economic penalties without achieving any commensurate increases in 
safety levels. 

In putting this statement of the airlines’ viewpoint to ICAO, IATA em- 
phasized that there was no disagreement between governments and operators 
on the eventual goal, and that all parties concerned—States, manufacturers, 
airlines and the public — stood to benefit equally from its attainment. 


4 
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OBSERVATIONS AND COMMENTS ON FOREIGN CASES 


HENNESSY VS. AIR FRANCE, Court of Appeal of Paris (lst Chamber), 
25 February 1954. The plaintiff, representing the minor children of a woman 
passenger killed at the time of the accident which occurred to an aircraft of 
Air France in the Azores during the night of 27-28 October 1949, claimed 
from the carrier the payment of 25 million francs (about 70,000 dollars) in 
damages, as compensation for the total damage caused by the death of that 
passenger. The defendant invoked the limits of liability provided by the 
Warsaw Convention. 

The Court did not accept the argument of the claimant to the effect that 
the limit of liability would apply only to the damage suffered by the passenger 
herself and not to that of her representatives (‘“ayant-droit’’) and consid- 
ered, pursuant to Article 24 of the Convention, that any action for damages, 
however founded, could only be brought subject to the conditions and limits 
set out in the Convention. The Court also declared that the plaintiff could 
not in this case claim delictual liability on the part of Air France, since, far 
‘rom renouncing the stipulation implicitly made in favor of her children by 
the deceased passenger in entering into the contract of carriage, the action 
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of the plaintiff was based on this contract which bound the plaintiff. The 
said plaintiff could not, therefore, invoke the delictual liability of the carrier 
in addition to the latter’s contractual liability. 

As to the allegation of gross negligence (“faute lourde”) of the carrier 
(Article 25 of the Warsaw Convention), the Court considered that if the 
errors of the commander and crew were certain, the cause of these errors 
was unknown; that there were no survivors; that the last messages of the 
aircraft and the examination of the wreckage had given no precise indica- 
tion as to the circumstances which had caused such confusion on the part 
of the numerous and experienced crew, nor as to the nature and role of the 
material failures which had, perhaps, occurred. 

The Court was also of the opinion that, since in the case of navigation, 
the task of the commander was still very complex; that this task required a 
considerable amount of initiative and personal decisions and that it was 
necessary to be more prudent in estimating the seriousness of the fault since 
it was possible in this case to make only suppositions as to the manner in 
which the commander’s judgment was in default. 

The Court noted that French jurisprudence to which the Convention re- 
ferred for the determination of the default equivalent to wilful misconduct 
(‘dol’) gave the concept of gross negligence (“‘faute lourde”) a stricter 
interpretation for the carrier than that of the Belgian courts and British 
and American jurisdictions on the concept of wilful misconduct. In French 
jurisprudence, it was not indispensable that it be proved that the author of 
the fault had acted knowingly, deliberately, without regard to the probable 
consequences of his act, but it was nevertheless up to the plaintiff to estab- 
lish that the carrier or his crew had acted with especially serious negligence, 
carelessness, or recklessness. But, neither taken alone nor considered as a 
whole, did the actions actually proved have, in the accident in question, the 
nature of gross negligence (“faute lourde’”’). 

The Court confirmed the judgment of the Court of first instance, con- 
demning the carrier to pay to the children of the passenger the sum of 
128,000 French francs of the year 1929 (about 8,500 dollars) and costs. 

G. C. B. 


DELPHY vs. AIR FRANCE, Tribunal de Commerce de la Seine, 12th Jan- 
uary 1954. Vizioz vs. Air France, Civil Court—Bordeaux, 29th Juen 1953. 
These two cases deal with French law for non-international air transporta- 
tion. The first one has been discussed in several French law reviews but it 
might be interesting to note that in these two cases, French Courts decided 
on the same matter in the opposite directions. 

French Law (Loi du 31 mai 1924) does not establish a legal system of 
liability for the air carrier (according to Ripert, anyway; other authors 
hold different views, but Ripert is partly responsible for the Act of 1924) 
but Art. 42 allows “nautical errors” (but not for commercial errors). This 
provision is very similar to the “negligence clause” in maritime transporta- 
tion. 

Now in maritime transportation, several Cour de Cassation decisions, 
commonly referred to as “jurisprudence des arréts Lamoriciére,” have al- 
lowed the deceased’s relatives to bring an action, not on contract, as his 
heirs, but on tort, for personal loss. They can thus invoke Art. 1384 al. 1 C. 
Civ., which establishes a presumption of liability on the carrier, as keeper 
of the thing (the plane) having caused the injury. 

In the first case, Vizioz vs. Air France, the Court has ruled, in a similar 
way, that the family of a deceased passenger could bring an action in tort 
against the carrier, based on the general principles of liability in French 
Civil Law (Art. 1884 C. civ.). The contractual exoneration of liability, per- 
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mitted under Art. 42 of the Act of 1924, could not be opposed to a tort 
action. 

In the second case, Delpy vs. AirFrance, the Court was held just the 
opposite, saying they would follow, not the Court decisions on Maritime 
cases, but those on gratuitous transportation, in which the victim, having 
no action on contract, is not entitled either to bring an action under Art. 
1384. 

Those are only First Instance Judgments. Their inconsistency may be 
attributed, to some extent, to the inadequacy of the Act of 1924, which was 
made mainly to protect the air carrier. Therefore, the Courts have to find 
some other way to protect the interests of the passengers. The situation will 
no doubt be different when the new limits are applied and when a new Low, 
in line with the Warsaw Convention, has been passed in French Parliament. 

JANINE DE LUBAC 


MUNIER VS. Divry, Tribual de la Seine (2e Chambre), Paris, November 
27, 19538.—Facts: Among the passengers killed in the crash of a T.W.A. 
Constellation near Cairo, August 31, 1950, was one M.L.T. Divry, a French 
citizen domiciled in France. The carriage having been international in the 
sense of the Warsaw Convention, T.W.A.’s insurer deposited ffrs. 2.900.000. 
—with a notary in Paris, to cover death damages within the limits of the 
Convention. The partitioning of this sum was litigated between Mrs. Divry, 
the widow of deceased, and two minors porn in a first marriage of deceased, 
represented by Mrs. Munier, their mother.—The Court: The relation between 
carrier and passenger being qualified as a contract by the Convention (Art. 
1, para 2), French Courts are bound by this qualification insofar as all 
questions arising out of the execution or inexcution of the contract have to 
be judged according to the proper law of the contract, which in the case at 
bar was generally agreed to be French law. According to Articles 1122 and 
1784 of the (French) Code civil, the carrier is obliged safely to carry the 
passenger to his destination, and in a case of a fatal accident it is presumed 
that an accessory stipulation has been made in favor of persons whom the 
passenger is legally bound to maintain. In the present case the deceased 
having thus been bound to maintain his wife and the minor children born 
in his first marriage, both parties are entitled to a share in the amount paid 
by the carrier. According to an alleged will of the deceased, the portion of 
the widow was fixed to a quarter and that of the children to three quarters. 
—Remarks: The justness and correctness of the result depend upon ques- 
tions of French law which the present reviewer does not feel competent to 
discuss. It must be pointed out, however, that the first link in the chain 
of the Court’s reasoning is not only superfluous to reach a satisfactory 
solution, but also a rather weak argument. Moreover, it seems to be doubtful 
as to whether the implication given to Art. 1, para 2, of the Convention, that 
all claims for damages “sustained in the event of the death or wounding of 
a passenger” (Art. 17) must be based upon the contract of carriage lest 
they be dismissed, would hold good. This construction which certainly relies 
on the fact that the word “contract” is used in defining the expression 
“international carriage” goes beyond the language, the sense and the pur- 
pose of the pertinent articles of the Convention. These articles purport to 
establish (or confirm) the principle of carrier’s liability, create a presump- 
tion and fix certain limits — but which have the question open “as to who 
are the persons who have the right to bring suit and what are their respec- 
tive rights” (Art. 24, para 2). Therefore, it belongs to the lex fori to classify 
the factual relations and then according to its conflict rules either to apply 
its own substantive law or, to draw upon the law of another country, not 
at all being barred by the Convention to apply, if that is the law, e.g., a tort 
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or delictual basis. This view seems to be confirmed in American (New York 
State) law: (Komlos vs. Air France, 1952 U.S. & C.Av. R. 310 ss. which 
contains a very careful and thorough analysis of these difficult questions) ; 
in U.K. law: (Carriage by Air Act, 1932, Second Schedule, which limits the 
right to sue for death damages to “such of the members of the passenger’s 
family as sustained damage by reason of his death”) ; in Switzerland: (Art. 
11, para 1, of the Lufttransport reglement, 1952 which simply refers to the 
Code of Obligations, 1911/1936, according to which such claims may be 


based either upon contract or upon tort). 
Dr. WERNER GUILDIMANN 


RUGANI vs. K.L.M. ROYAL DUTCH AIRLINES, New York City Court of 
the City of New York, January 20, 1954 — This case deals with the loss of 
a shipment of fur skins by theft from the Defendant’s cargo room at Idle- 
wild Airport. Plaintiff endeavored to make Defendant responsible as an 
insurer under Article 18 (2) of the Warsaw Convention omitting the effect 
of Article 20 of the Convention providing. 

“that the Carrier is not liable if he proves that he and his agents 

have taken all necessary measures to avoid the damage or that it 

was impossible for him or them to take such measures.” 
i.e., the strong defenses of which the carrier may avail himself, the first 
half of the above paragraph placing upon him the onus of proving that he 
and his agents have not neglected a positive duty and the second half of the 
above paragraph placing upon him the onus of proving that the situation 
was quite outside the control of himself and his agents would seem to have 
been ignored. 

However, the Court was satisfied that the liability rules of the contract 
of carriage were quite consistent with and duly embodied, the terms of 
Article 20 of the Convention which was taken into consideration. There 
was no complication here as, for example, in the case of Westminister Bank 
vs. Imperial Airways Ltd. (1936) 2 All E.R. 890 where Judge Lewis refused 
to accept the terms of the Consignment Note as being a statement that the 
carriage was subject to the rules relating to the liability established by the 
Warsaw Convention. 

The question, however, did arise as to whether the Plaintiff had pre- 
sented his claim in time. The Court here differentiated between ‘Physical 
damage to goods” and “loss.” They decided that this was a case of “loss” 
and, as such, the Plaintiff was well within the time limit of the contract, 
viz. 120 days, in presenting his claim. 

The real interest in this case centers round Article 20 (1) of the War- 
saw Convention and the operative words, of course, are “all necessary 
measures.” If we interpret “all necessary measures” as “all reasonable 
measures,” then the question before the Court was: Had the Plaintiff taken 
all reasonable measures to protect the goods? And the answer of the Court 
was “No.” 

This case arose in the State of New York where guards are not only 
permitted to be armed, but where the regulations of the Defendant require 
that guards should, in fact, be armed. 

In the course of cross-examination, it transpired that the guard in 
question on the night of the robbery had not been armed. Because the only 
means whereby he could have got possession of the gun for guarding pur- 
poses was to have it given to him by the preceding guard and examination 
revealed the fact that there had been no guard on duty between the hours 
of 4 p.m. and midnight at which time Maquire came in to commence his 
work. 
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On cross-examination the guard stated that both he and the cargo clerk 
were tied up for 15 minutes while the robbery was effected; on re-examina- 
tion he stated that he did not know where the cargo clerk was during the 
robbery. 

The Defendant, of course, argued that, even had the guard been armed, 
it would have been of no avail because the two armed robbers came on the 
scene with such precipitation (and at a moment when the guard had his 
back turned to them) that no gun would have served any useful purpose. 

The Court accordingly found that the Defendant:—1) had had no guard 
on duty between 4 p.m. and midnight; 2) that the guard was not armed as 
per regulations; 3) that such a robbery should have been within the con- 
templation of the Defendant which ought to have taken all possible precau- 
tions; and 4) that two of the five doors of the cargo room were open when, 
according to regulations, all five doors should have been locked. (The sixth 
door led on to the airfield and the guard, who was instructed to keep an eye 
on cargo already loaded in a plane outside the cargo room, was presumably 
permitted to have this one open.) The finding of the Court would seem to 
lend itself to the curious conclusion that the guards employed by airlines at 
airports must be armed, if carrier desires to avail himself of Article 20 of 
the Convention. 

According to the report of the case, the Port Authority Police patrol 
the area generally, as distinguished from the place where the robbery 
occurred. But if Idlewild Airport is enclosed and police-protected at the 
entrances, as is generally the case on airfields, how did the intruders gain 
entrance to the area in the first place, and consequently to the cargo room? 

Admittedly the Conditions prevailing in the cargo room, where skins 
valued at $2,779.20, together with other consignments, were awaiting ship- 
ment, were not in line with regulations but the full responsibility for guard- 
ing the goods has apparently been placed on the air carrier, the decision of 
the Court having been in favor of the Plaintiff against the Defendant for 
the value of the skins plus interest. 

S. F. MACBRAYNE 








JUDICIAL AND REGULATORY DECISIONS 


CIVIL AERONAUTICS BOARD AMENDMENT ON 
TIME LIMITATIONS: STATUTORY AUTHORITY 
FOR REGULATIONS AT ISSUE 


RECENT amendment to a Civil Aeronautics Board regulation! and the 

latest developments in case law have curbed attempts by air carriers to 
limit liability for death and injury claims through tariff provisions. Pre- 
viously, provisions concerning time limitations for giving notice of death 
or injury claims and for initiating action thereon had been included within 
the tariffs filed by the airlines with the CAB.2 Since the passenger was 
notified on his ticket that it was “sold subject to tariff regulations,” the 
airlines claimed relief from liability when the time limitation provisions 
were not complied with by the injured party or his representatives.® 

Although the Civil Aeronautics Act of 19384 does not expressly require 
the filing of time limitation provisions within an airline’s tariff, the CAB 
had accepted the air carriers’ time limitations as part of the filed tariff. 
However, the Board’s recent amendment to its Economic Regulations states 
that tariff rules limiting or conditioning the carrier’s liability for personal 
injury or death will not be accepted.> In effect this Amendment indicates 
that those parts of tariff provisions relating to personal injury and death 
claims formerly filed with the CAB will no longer receive the indirect sanc- 
tion® of the Board. 

Since no express provision concerning time limitations appears in the 
Civil Aeronautics Act of 1938, it is questionable whether the Board ever had 
statutory authority to accept them as a part of the air carrier’s tariff. The 
Board feels that it has Congressional authority to regulate time limitation 
provisions, relying upon Section 403(a) of the ‘Civil Aeronautics Act,7 which 
requires that “(e)very air carrier ... shall file with the Board, and print, 
and keep open to public inspection, tariffs showing . . . to the extent re- 
quired by regulations of the Board, all classifications, rules, regulations, 





114 Code Fed. Regs. §221.4(g) (Rev. Ed. 1952). The regulation had stated 
that tariffs would contain “(g)eneral rules which govern the tariff, i.e. state con- 
ditions in the tariff, or the service under such rates.” 

2 An example of this particular rule filed with the CAB reads as follows: 
C.A.B. no. 27, Tariff Rule, General Rules, Paragraph 17, Claims, (A) Personal 
Injury—Time limitations 

“No action shall be maintained for any injury to or the death of any passen- 

ger unless notice of the claim is presented in writing to the general office of 

the participating carrier alleged to be responsible within ninety days after 
the alleged occurrence of the events giving rise to the claim and unless the 
action is commenced within one year after the alleged occurrence.” 

3 Cf: Wilhelmy v. Northwest Airlines, 86 F. Supp. 565 (W.D. Wash. 1949). 

452 Stat. 973, 49 U.S.C. §401 et. seg. (1952). 

5 Civil Aeronautics Board Economic Regulation 221.4(g) 19 Federal Register 
509 (1954). The amendment states: 

“No provision of the Board’s Regulation issued under this part or elsewhere 

shall be construed to require on and after March 2, 1954, the filing of any 

tariff rules stating any limitation on, or condition relating to, the carrier’s 
liability for personal injury or death. No subsequent regulation issued by 
the Board shall be construed to supersede or modify the rules of construction 
except to the extent that such regulation shall do so in express terms.” : 

6 Although the Civil Aeronautics Act never expressly provided for time limi- 
tations, airlines had filed these provisions with the Board as a part of their tariff 
regulations. Since airlines were required by statute to file their tariffs with the 
Board, and the Board accepted time limitations as a tariff provision, it can be 
assumed that the CAB gave their implied approval to time limitations. 

752 Stat. 992, 49 U.S.C. §488(a) (1952). 
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practices, and services in connection with such air transportation... .” This 
section further provides that the tariff “shall contain such information, 
as the Board shall by regulation prescribe. .. .” Therefore, if the provisions 
for time limitations can be considered a tariff matter involving classifica- 
tions, rules, regulations, practices, or services of the airline, the Board 
would have authority to regulate the airline’s time limitations.® 

Courts have upheld the validity of time limitations on a contract basis.® 
These cases, however, do not discuss the statutory question and, therefore, 
cannot be relied upon as authority that the CAB has regulatory power. 
Recovery was contingent solely on whether the passenger had made a bind- 
ing agreement with the airline when he purchased a ticket which, for 
example, stipulated that it was “sold subject to tariff regulations.” 

Since early 1952, case law has invalidated time limitations for death 
and injury claims on the basis of a lack of statutory authority. Shortley v. 
Northwest Airlines,! foremost in this line of cases, held that there was no 
statutory authority for these provisions since nothing in the Civil Aero- 
nautics Act authorizes or requires time limitations to be included in a tariff. 


The Shortley decision found precedent in a case!2 involving a compara- 
ble situation under the Shipping Act.'® At the time, the Shipping Act 
required all water carriers to file tariffs with the Shipping Board without 
any express provision permitting a time limitation to be included in the 
carrier’s tariff. A carrier filed a time limitation as part of its tariff. When 
an injured passenger did not comply with the time limitation, the water 
carrier maintained that it was relieved of liability. The court found no 
statutory authority for the inclusion of time limitations and added that they 
could not be considered part of the tariff since a tariff relates only to rates 
and charges.14 ' 


8 Crowell v. Eastern Air Lines, 81 S.E. 2d 178, 1838 (N.C. 1954). 

9 See Gooch v. Oregon Short Line R. Co., 258 U.S. 22 (1922) (an agreement 
for consideration as to claim and commencement of action held to be binding) ; 
Wilheimy v. Northwest Airlines, 86 F. Supp. 565 (W.D. Wash. 1949) (flight 
ticket “sold subject to tariff regulations” was held a binding agreement between 
passenger and e2irline) ; Herman v. Capitol Airlines, 104 F. Supp. 955 (S.D. N.Y. 
1951) (a time limitation provision became part of contract between parties; 
statutory question not raised); Jones v. Northwest Airlines, 22 Wash. 2d 863, 
157 P. 2d 728 (1945) (airline relieved from liability for flight cancellations; 
statutory authority for the particular tariff rule not discussed) ; Sheldon v. Pan 
American Airways, 272 App. Div. 1000, 74 N.Y.S. 2d 578 (1947) (time limitation 
for presenting claims expressly stated in ticket held contractually binding). See 
note 27, infra. 

10 Wilhelmy v. Northwest Airlines, supra note 9. 

11104 F. Supp. 152, 155 (D.D.C. 1952): “Nowhere, however, in the Act of 
Congress, or in the regulations promulgated by the Board, is there any authori- 
zation or requirement for the inclusion in a tariff of any provision respecting 
limitations upon notice of claims or upon the time for commencement of action 
thereon. ... Where a tariff provision is gratuitously inserted with respect to a 
matter other than that contemplated or required by the Act of Congress or the 
regulations made pursuant thereto, a passenger or shipper is not chargeable with 
notice as a matter of law with respect thereto.” 

12 Pacific §.S. Co. v. Cachette, 8 F. 2d 259 (9th Cir. 1925). 

13 39 Stat. 735 (1916), 46 U.S.C. §817 (1952). 

_ 14Soon after the Shortley case was decided, two other courts invalidated 
time limitation provisions on statutory grounds. In Thomas v. American Air- 
lines, 104 F. Supp. 650 (E.D. Ark. 1952), the court said that “[the] Civil Aero- 
nautics Act of 1938, 49 U.S.C.A. §401 et. seq. sets forth the provisions relating 
to the filing of tariffs and does not require or authorize by implication the filing 
of tariffs limiting in any way the liability of the carrier for its own negligence 
for personal injury to its passengers.” 

The court felt in Toman v. Mid-Continent Airlines, 107 F. Supp. 345 (W.D. 
Mo. 1952) that since Congress has expressly provided for Water carrier time 
limitations, it follows that express authorization is necessary in the airline field. 
The court added that the rule of the Wilhelmy case had not been followed and in 
fact a contrary ruling had been developed in the Shortley case. 
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The viewpoint of the Shortley case has been followed by two recent de- 
cisions. Bernard v. U.S. Aircoach held that the CAB lacked statutory 
authority to accept time limitations as a tariff provision.!® The court inter- 
preted a “tariff” to be a schedule of rules “for service to be rendered by the 
airplane and not one for compensation for the torts committed by it.” As 
illustrated by the Bernard case, Congress has granted the CAB regulatory 
power over tariff provisions only.1° A “tariff” has generally been interpreted 
to be a system of rates and charges.17 

Time limitations have not been considered to be provisions relating to 
rates or charges. Consequently, statutory authority would not exist for the 
acceptance of time limitations as a valid tariff provision.18 


On the other hand, the CAB claims statutory authority for time limi- 
tation provisions within an airline tariff. The contention is that time 
limitations were “clearly carrier rules, regulations, and practices in con- 
nection with air transportation and, as such could be required by the Board 
to be filed under section 403(a)” of the Civil Aeronautics Act.19 The Board 
feels that in not accepting time limitations it is exercising the power Con- 
gress gave it over these provisions. 


In a second case, however, the highest court of North Carolina held that 
the Civil Aeronautics Act neither requires nor authorizes the filing of time 
limitations pertaining to notice of claims and commencement of suit.2° The 
court concluded that since Congress has not sought to occupy the field of 
air carrier’s liability the state statute of limitations is applicable. 

It must be noted that in comparable statutes regulating other common 
carriers, Congress has expressly provided for time limitations. A Shipping 
Act amendment?! and the Interstate Commerce Act?” expressly provide for 
time limitations for filing claims and bringing suit. Since no such provision 
appears in the Civil Aeronautics Act it was argued that Congress has not 
intended to occupy this field. 

In addition to the statutory question, time limitations have also been 
attacked on other grounds. It was contended that Congress in passing the 
Civil Aeronautics Act had provided for uniformity in all rates, practices, 
and services through the supervision of the Civil Aeronautics Board.?? Con- 
sequently, state statutes of limitations which grant longer periods for giving 
notice of claim and commencing action thereon would not be controlling on 
litigants and would have to give way to time limitation provisions filed with 
the Board. Nevertheless the CAB stated in its recent amendment that it 
was not requiring such filing because the public has demonstrated an ap- 
proval of a local jurisdiction governing the claim.?4 

As a practical matter, the carriers felt that tariff provisions for time 
limitations would prevent fraudulent claims from being brought subsequent 
to the period in which a satisfactory investigation could be undertaken.”° 
It was believed that reference to the tariff provisions could be best achieved 
by a statement on the ticket that it was “sold subject to tariff regulations” 


15117 F. Supp. 134 (S.D. Cal. 1953). 

16 Jd. at 138. 

: = S.S. Co. v. Cachette, 8 F. 2d 259, 261 (9th Cir. 1925). 

1919 Fed. Reg. 509 (1954). 

20 Cromwell v. Eastern Airlines, 81 S.E. 2d 178 (N.C. 1954). 

2149 Stat. 960 (19385), 46 U.S.C. §183(b) (1952). The Shipping Act pro- 
hibits time limitations of less than six months for death and injury claims and 
of less than one year for institution of suits thereon. 

2246 Stat. 252 (1930), 49 U.S.C. §20(11) (1952). The Interstate Commerce 
Act prohibits time limitations of less than nine months for property damage 
claims and of less than two years for the institution of suits thereon. 

23 Lichten v. Eastern Air Lines, 189 F. 2d 939, 941 (2d Cir. 1951). 

2419 Fed. Reg. 509 (1954). 

25 Murray v. Cunard S.S. Co., 235 N.Y. 162, 165, 189 N.E. 226, 228 (1923). 
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since the tariff provisions were too intricate, complex, and lengthy for the 
general public to read and understand.?® Notwithstanding this position, 
mere reference to such provisions could conceivably be used as a method for 
relieving a carrier from liability.27 On the other hand, it is questioned 
whether the great majority of passengers ever have actual notice of the 
tariff provisions.?§ 

Since current case law and the recent amendment of the CAB both 
adversely affect the airline’s attempt to limit its liability, the validity of 
time limitations may at first glance appear to have been settled. Yet the 
conflict between case law and the CAB statutory authority for regulation 
of time limitations may lead to future inconsistent court decisions. 

For example, the recent amendment relates only to the “carrier’s liabil- 
ity for personal injury or death.” It does not regulate the carrier’s liability 
for property damage or loss. Therefore, if a court followed the CAB’s con- 
tention that statutory authority exists for regulating time limitation pro- 
visions, it would probably validate a provision regarding property damage 
or loss. However, a court that follows the Shortley case would deny the 
CAB authority over time limitations on claims for property damage or loss. 

Further, the possibility remains that the CAB may reverse its present 
position and require time limitations to be filed as a provision of the air- 
line’s tariff since the Board claims statutory authority. Thus, if a court 
should adopt this position, the Board’s present viewpoint may in the future 
benefit the air carriers. But a court following the Shortley decision would 
reject any Board regulation regarding this matter unless Congress ex- 
pressly authorized such regulatory power over time limitations. 

If the CAB’s position is to be accepted by case law, a judicial departure 
from the present decisions is necessary. It is not likely that this cireum- 
stance will occur. Therefore, even though the CAB and case law do not 
agree on the statutory question, future court decisions can be predicted 
with a fair degree of certainty. 


26 Wilhelmy v. Northwest Airlines, 86 F. Supp. 565 (W.D. Wash. 1949) 
Koontz v. South Suburban Safeway Lines, 332 Ill. App. 14, 16, 73 N.E. 2d 919, 
920 (1947). 

27 Shortley v. Northwest Airlines, 104 F. Supp. 152 (D.D.C. 1952) pointed 
out that a contract may be made imposing a reasonable time limit for making 
claims and filing suits if the contract terms are distinctly declared and deliber- 
ately accepted by the passenger; however, referring passengers to unauthorized 
provisions included in a filed tariff will not accomplish the condition needed for 
imposition of time limitation by contract. 

2819 Fed. Reg. 509 (1954). 
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